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Den ex dem. of Wiz1i11am Dayipson », Ann Frew. 


A sale of land under process of execution, defeats the estate of the 
defendant, and bats the dower of his widow, although the pur- 
chaser does not take his deed until after the assignment of dower. 
he carp of Frost » ihephtany Lame 3 sob AR) semPS. aOR BP 
EsectTment, tried before his Honor Judge Marra, 
at Mecklenburg, on the Jast circuit, when the follow- 
ing facts were given in evidence. The lessor of the 
plaintiff purchased at a sale made by the Marshal, 
under a warrant of distress issued against irchibald 
Frew, the husband of the defendant, by the Secretary 
of the Treasury. After the sale, Frew continued in pos- 
session until his death ; when dower in the premises was 
assigned to the defendant. The lessor of the plaintiff 
did net take a deed from the Marshall, until after the as- 
signment of dower to the defendant. The enly ques- 
tion was, whether the subsequent execution of the Mar- 
shal’s deed divested the title of the defendant, as tenaat 
in dower. 

The jury, under the directions of the Judge, found a 
verdict for the plaintiff, 7 the defendant appealed. 
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Devereux, for the defendant, was asked by Rurriny, 
Judge, if the case was susceptible of an argument on his 
side. ‘The counsel cited Jackson v. Catlin (8 John. Rep, 
520) Jackson v. Terry (13 do. 471) and Frost v. Ethe. 
ridge (ante; 1, vol. 30) and + atended, that in prin. 
ciple, the present case could 4% be distinguished from 
that last cited. 


Gaston, for the plaintiff, was stopped by the Court. 


Henverson, Chief-Justice.—It was said at the bar, 
that this case was*the same in principle as Frost v. Ethe- 
ridge, but I think it is very distinguishable from it. 
That was the case of a levy on lands in the husband’s 
lifetime, and sale after-his-death under a fieri facias. 
This, where both levy and sale were in the husband’s 
lifetime ; but the Marshal’s deed was executed to the 
purchaser after the husband’s death. In the case of Frost 
-v. Etheridge, it was held, that the levy did not divest or 


distarb the husband’s seisin; and that the purchaser was _ 
‘in from the purchase, not from the time of the levy, or 


teste of the fiert facias, But the lien or charge on the 
Jand, arising from the teste of the weit of fieri facias, 


-was only against those who.came in by contract with the 
defendant ; and fot as to those who came in by opera- 


tion of law; that the lien was created by law, to pro- 
tect the estate from thé fraudulent acts of the defendant 
in. the» execution; and to that end, all liens or 


-transfers of the estate by him, after the teste of the exe- 
‘cution, were made fraudulent in law, whatever might 
have been the actual intent ; but that where such frau- 
-dulent intent could not be imputed from the nature of the 
-elaim, there.such. presumption could not apply. And 


such was the nature of the widow’s claim to dower, in 
‘which no presumption of fraud could arise. For it could 
not be supposed, that her husband died to defeat the cre- 
vditer.. She was therefore entitled to dower. But the 
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ent is a case, where there was an actual sale, which, Jo®x 1891." 
if evidenced in the manner prescribed by law, entirely “““ 
defeated the husband’s estate, not by a fiction or relation — 
to guard the estate from the acts or claims of any one, Fasw. 
but an ipso facto determination of it. I do not mean to 
say, that the bare act of sale, or crying out the pro- 
perty, passes the title of land, or even returning it on 
the execution. But when the deed is afterwards made 
in conformity to the sale, the title to the estate is taken A chetift’s deed 
out of the defendant in the execution, and vested in: the yests the title of 
purchaser,,from the time of the sale, whatever may be 'ind in the pur- 
the effect on the possession: I mean the intermediate time of the sale. 
possession between the sale and the deed. I do not in-. 
tend in this, to overrule the case of McMillan'v. Hapley, 

(2-Law Rep, 89) where it was decided, that an action of... oo. o Mo- 
trespass will not lie for the purchaser, for an intermedi- Glan vHapley 
aie trespass. For the doctriue of that case does not stand (240 ‘borin 


in the way of this; and it may be sustained possibly vznsox, Chief- 


_ won something peculiar to the action of trespass. Bat? 
| lam much disposed to doubt its correctness. r 


We are all of opinion, that the Sheriff’s or Marshal’s 
deed, so far as regards title, relates to the time of the. 
sale, and divests the estate frum the sale, and vests.it in- 
the purchaser, and gives to him the rights; and imposes: 
on him the obligations of the legal owner, whether or. 
not in analogy to the execution of a power, I am not dis-. 
posed to say; but I rather think, that it is upon the 
ground that it evidences a transaction; to-wit, the sale,. 
which divested the title. ' , 

Per,CuriaM-—JODGMENT AFFIRMED, > 
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weorvney Den ex dem. Wit414M Picxett v. Henny Picxerr. 
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fo~e- 1)! 7h ah appeal to the Supreine Court, if the case stated does not contéii 
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40 ¢ 
ob 


the fatts to which the charge of the Judge was applied, however et. 
roneous the charge itself may be, as an abstract proposition, still the 
judgment miust be affirmed, A judginent is not tevetsed, because 
it does not appear to be right; it must be affirmed, unless it appear 
to be wrong. 


Essotment, tried at Duplin on the last circuit, be- 
fore tis Honor Judge Srrance. 

« The lessor of the plaintiff claimed under an execu- 
tion sale against one James Pickett, the father of the 
‘¢ defendant, who had previously made a deed of bar- 
«< gain and sale to the defendant for the same land— 
‘4 which deed the lessor of the plaintiff alleged to be frau- 
+‘ dulont. Tho defendant contended that his deed was 
*4 not fraudalent, and that if it was, he had been in the 
“undisturbed adverse possession of the land under it, 
* fo more than seven years, and had thereby rendered 
“‘ perfect a title which might have been originally invalid. 

It was in evidence, that James Pickett remained in 
*¢ possession of the land after the deed ‘made to his son, 
‘¢ and even after the purchase by the lessor of the plain- 
¢¢ tif at the execution sale, and the lessor of the plaintiff 
“ offered to prove, that James Pickett had been heard to 
“guy, after thé execution sale, that he remained in pos- 
$¢ session of the land by the permission of the lessor of 
“the plaintiff. Bat this evidence being objected to by 
‘‘ the counsel for the defendant, and it appearing that 
‘¢ the declaration was not made in the personal presence 
** of the defendant, it was rejected by the court. ' 

“The Judge charged the jury, that although they 
“ might believe the deed to be fraudulent, if the defend- 


ant had remained in the undisturbed adverse posses- 


** sion of the land under it for seven years and upwards, 
“ they ought to find for the defendant. That from the 
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time of the lessor of the plaintiff’s purchase at execu- Jox= 1831. 


“tion sale, the defendant’s possession was adverse to 
“him, without evidence of some kind qualifying the na- 
“ture of that possession.” 

A verdict was returned for the defendant, and the 


kessor of the plaintiff appealed. 


Gaston, for the plaintiff, contended, 1st. That the de- 
darations of James Pickett were improperly rejected, and 
cited Pyke v. Crouch (Lord Ray. 730) Aveson v. Lord 
Kinniard (6 East 188-192) Bateman v. Bailey (5 Term 


Rep. 512) Davis v. Pierce (2 do. 53) Human v. Pettitt» 


(7 Eng. C. L. Rep. 75) Rawson v, Haigh (9 do. $35) 
Uncle v. Watson (4 Taun. 16) Cherry v. Slade(2 Hawks 
400) Jackson v. Vredenbergh (t John Rep. 159-163). 

ad. That the possession of James Pickett was not in 
Jaw adverse to the title of the lessor of the Plaintiff, and 
for this he cited M’ Dougall v. Sitcher (1 John. Rep. 42) 
Jackson v. Steinberg (1 John. Cases 152) Jackson v. Gra- 
ham (3 Caines’ Rep. 188). 


W. C. Stanley & Badger, conira, contended, that the 
declarations of James Pickeit, could not be received un- 
der any circumstances, and particularly as it did not ap- 
pear that he was dead. They also contended, that a fraudu- 
lent deed was colour of title, and cited Clarke v. Waite 
(12 Mass. Rep. 439) Bridge v. Eggleston (14 do. 245) 
and Riddick v. Leggat (3 Murp. 539). 


Rurrin, Judge.—The general rule of evidence is, that 
the declarations of one person, cannot be heard against 


another. He who offers them must bring the case with- ps onsofs 
in some established exception. Cemmonly, the declara- deceasedtenant, 


tions of a deceased occupier of land, made while gener 
occupied, as to the particular person under whom he naturevfhispos- 
held, are evidence to show the tenancy. They are ad- Gomes Seer 
mitted from necessity. And it is deemed safe to admit versies between 

his landlord and 


them, because they are against the interest of the person 
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Juxx 1831. making them, since they subject him to the action of the 


~Y™“ landlord for the rent, and for the recovery of the» pos» 


Picxerr 


os session, which is, by the declaration, qualified from a’ 


Picxett. prima facie seisin in fee to a tenancy of a particular es- 
To tate. But declarations of one who had occupied land, 
itsfoundationin Made after he had left it, do not stand on the same 
necessity, and ground. No case is found, in which they have been ad- 
does not apply 
wherethetenant mitted ; and it would be against principle to admit them. 
ao Nor do I find a case in which they have been received 
were made after While the tenant was living. I do not say, that in such 
—e— case they are not admissible; but Ldo not see any au- 

thority for it. And I incline to think they are not; be- 
cause while the person himself can be called, there is 


no necessity for the hearsay ; and necessity alone seems 


to justify such evidence. In this case, however, the — 


other objection is decisive. For not only does the plain- 
tiff fail to show the death of James Pickett ; but he also 
fails to show, as far as stated in the case, that the de- 


clarations were made while he occupied. It is to be pre- 


sumed that they were not ; because it is stated only, that 
they were made after the exeeution sale, and thatthe 
ground of rejection was, that they were not made in the 
presence of the defendant: in which case, they would 
have been evidence, not as.the declarations of James, but 
as the admissions of Henry. If, in fact, James was dead 
at the trial, and the declarations were made by 
him, while in possession of the land, it is much to be re- 
gretted, that the plaintiff did not have those facts in- 
serted in the case. They would have raised the question 
debated here--whether they could have been heard against 
James’ own previous deed to his son, and his occupation 
under him. But we cannot enter into that; because, at 
present, we must take it, that those declarations were 
not competent upon the general principle. 

Upon the point made on the Judge’s charge, the state- 
ments of the case are more defective, even, than on that 
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relating to the evidence. It sets forth, that the De- Jumx 1831. 
fendant,contended, that if his deed was fraudulent, he pina 
had been in possession under it for more than seven years, — 
and had thereby rendered his title valid.”’ But it does 
not give the facts. It does not state the period of the 
purchase by the lessor of the plaintiff, or of the execu- 
tion of the deed tohim ; nor the period of the defendant’s 
purchase, and of his possession. The appellant. must 
state, or cause to be stated the facts, on which the ques- 
tion is raised, in the decision of which he assigns the er- 
rorofthe court below. Without the factssthe opinions of 
‘the court assume the character of mere abstract propo- 
sitions ; and however erroneous, since they cannot be 
connected with the rights of the parties, a verdict, 
which settles those rights upon the merits, ought not to 
be disturbed. We cannot reverse a judgment, because 
itdoes not appear to be right upon the merits. It must 
be affirmed, unless it appear to be wrong. Itis the pro- 
vince of the party to set down his case and exceptions 
truly, or to procure them to be set down by ‘the Judge- 
Itis but common charity—not te say,  justice—to the 
Judge, to aflirm that he will state or permit to be stated 
every fact, consistent with the truth, whieh the. parties 
deem material to the point of the exceptions. Certainly 
a revising court is confined to the facts stated; and.can 
no more imply others, that it can presume these set forth 
not to be true. Where there are no facts stated, there 
can be no error found, as having been committed at the 
trial. For then the facts are to be taken as alleged in 
the pleadings, and found in.the verdict; so that the only 
error open for discussion here would be one assigned in 
arrest of judgment. 

In the present case, therefore, the judgment must be 
affirmed ; because from the case stated, cnough does not 
appear to enable this court to determine, whether the 
opinion of the Superior Court—which,taken in reference 
to one probable state of the facts, is deemed right, —is 
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Juwz 1831. erroneous, because the fact, not appearing, was other- 
vcccome Wise. The furthest we can go is, to take the fact'to be 
®. as assumed by the presiding Judge in the opinion given: 
Piexert. which is always very unsatisfactory, because it is often 
difficult, and is so here, to determine what the assump- 

sion is. 

The court first instructs the jury, that altho’ the deed 
to the defendant was fraudulent, yet if he had been in 
possession seven years under it, they ought to find for 
him. Now whether this be true or not, depends upon 
the fact, whether the defendant’s possession was before 
or after the sale by the creditor ; and that does not ap- 
pear, or at least, very indistinctly and by implication. 
It is the opinion of this court, that a fraudulent deed is 

Until the right VOid to ald purposes, as against a creditor; and will no 
of entry of a more bar him, as color of title, than as a conveyance.— 
a ooiiinen” The possession of a fraudulent grantee cannot be set up 
 -P is void to against the creditor defrauded. If it could, the period 
agenst him, employed in establishing the debt might render it, when 
pe se established, of no value. Until a sale by the creditor, 
lour of title, there is no right or title to the thing fraudulently con- 
veyed ; there is no right of entry into or of action for 
the thing. Before such right accrues, the statute does 
not run, Peterson v. Williamson (ante 2 vol. $26). It 
may be here, that the possession of the defendant was in 
part, or even wholly before the sale to the lessor of the 
plaintiff. But if it was, it does not appear; and the 
judgment cannot be reversed upon the ground, that, possi- 


Indeed, from the succeeding instruction, we suppose 

it probable that the possession was after the lessor of the 

ee «i plaintiffs purchase. That instruction is, that from the 
chaser his frau- time of the purchase, the possession of the defendant 
dulentdeedthen 45 adverse to the lessor of the plaintiff; whence it may 
may be inferred, that such an adverse possession was the one 

” Kibsoment pos. contemplated by the court. And the opinion of this 
session. court is, that upon that state of facts, the instruction 
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was right. For the reasons given by, the Chief-J wien, Jone 1831. 
in, Davidson v, Frew, at this term, the sheriff’s deed “~~” 


relates, for the purchaser’s benefit, to the sale, By. pa- Se. ~ 
rity;,of reasoning it is so, when that relation operatés *°**™™¥ 
against him, In both instances, the effect flows from the 

nature ofa power or authority, and interests derived 

from the exeoution of them. Lord Mausfield has. said, A power over 
long ago, that since powers of appointment, or revoca- an estate, is re- 
tion and appointment, have been commonly inserted in emai, aod 
deeds, and the execution of them,a common mode of @S- a possession ad- 


surance, the power must be regarded as the estate, within age Ne 


- the statute of limitations, Were it not so, the statute the statute of li- 


mitations, bar 


might as. well be repealed ; for it would be evaded, sim- jh. power. 
ply hy creating a pow er. I do not mean, that the power 
must be executed within seven years at.all events. For 
the possession, for instance, of a grantee in a deed, which 
reserves a power t: the gr antor, or confers one on a third 
person, or the possession of the heir at law, where a 
power io sell is given by will, is consistent with the 
power, and not adverse to?t. : But where the possession 
is in one claiming against the power, and also adversely 
to the estate upon which the power is to operate, the 
power will be barred, as Well as the right itself. For 
when the estate is gone, the power hereneen necessarily, 
extinct. 
In precise analogy with this} is the case of a purcha- In analogy 
ser at a sheriff’s sale. ‘The sheriff can convey. immedi- 
chase at a she. 
ately after the sale; and jf the purchaser. wil} delay rit’ sale neg- 
taking his deed, it is his own folly. , It.is immaterial, adh RR. 
whether the sheriff’s deed operates by way of: << Sean years, & posses- 
title that was in himself, or by way of execéting An au- "2" with colour 
thority, to pass that title which was in the debtor. "Theo she 
title is Somewhere ; and be it where it may, the posses- a 
sion of another, under a distinct title, is adverse to it. the *p 
There i is hothing left, upon which the authority, vested 
in the sheriff, can work. Against the creditor, it is 
true, that no Jength of time will be a bar; because he 
has no specific right in the thing ; and because it would 
be an obstruction to the statutes against fraudulent con- 


Vou. LF. 9 
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Jone 1851. vevances. It is likewise true, that the purchaser has fiot 


Hoxs 


a legal title, until he gets a deed. But he has an incho- 
ate right by his purchase, which is the principal ingre- 

‘dient of his title ; and he has a perfect right to.¢all for 
a conveyance, which the sheriff hath power to make; 
which will :omplete the title. No reason of policy or 
justice authorizes a delay in perfecting his title to the 
specific thing purchased. But the péace of society, the 
security of titles, and every other consideration which 
induces the enactment of statutes of repose, demand, 
that he should complete and ‘enforce his title, within the 
time prescribed for other legal proprietors. 

Supposing this to be the real case here, the judgment 
is affirmed, because it is approved by this court. If the 
fact be otherwise, it must likewise be affirmed, because 
enough is not stated to exhibit the error. 

Pex CuriaM.—JUDGMENT AFFIRMED. 


4 : 
—-98 Or 


Dew ex dem. of Joun Hoxe v. Lawson Henpderson. 


Where a purchaser of land under an execution, against a fraudulent 
vendor, neglected to take his deed from the sheriff, and before its 
. delivery, the fraudulent vendee enteged into recognizance to the 
state, it was held, that though between the state and a subject, 
there is no priority obtained by the latter, from the relation of his 
execution, when they‘are pursuing the estate ‘of a common debtor, 
yet as the land was primarily liable to the creditor of the vendor, the 
ive of the state did not operate, and that the sheriff’s deed 
related to the sale. : 
A yecognizance is a specific lien, which is not lost by suing out af. fa. 
The cases of Peterson v. Williamson (unte, vol. 2, p. 326) Burton 
Murphes (2 Murp. 339) and the State v. Magnise (1 Hay. 99) ap- 
provedby Rerrix, Judge. 


JEQTMENT, in which both parties claimed under 


Robert Wier. 
» The lessor of the plaintiff produced a judgment in fa- 
vor of John Wier against Robert Wier, which was entered 
up at the Fall term, 1821, of Lincoln Superior Court, 
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executions upon which regularly. issued until the fall Joe 1831,: 
term, 1822, when the lessor of the plaintiff purchased, ““Y ~~ 
but did not take @ deed from the sheriff until the 26th "9** 
of April, 4827, ) > Hampassex. 
The lessor of the plaintiff also claimed title under. two 

other sheriff’s sales, made upon executions in faver of ’ 
one Wilson, and one Fulenwider, which it is unneces- 
sary to notice further. 
The. Defendant deduced his title as follows : 
ist, By a deed from Robert Wier, to his son Iraeph 
Wier, dated March 6, 1809. 
2d, By proof of Joseph Wier’s possession fram the date 
of that deed, until November, 1825. 
3d. He preduced the record of a recognizance to the. 
state, entered into by Joseph Wier, at the spring term, 
1826, of Lincoln Superior Court, which was forfeited 
at the ensuing term, when process issued, and final judg- 
ment was afterwards entered in favor of the state; a 
fi. fa. issued on this judgment, and. the defendant pur- 
chased in November, 1827. 
. it was in proof, that in March, 1809, the date of the 
deed from Robert to Joseph, a suit was pending in Orange 
Superior Court, at the instance of one Robertson, against 
Robert Wier for a malicious prosecution,in whieh final judg- 
ment was afterwards obtained for $500, and an execu- 
tion upon which was satisfied.. Ti,wag also proved, | that 
Robert Wier lived on the land with his son’ Joseph, 
His Honor Judge Daw1ex charged, the jury, that as 
the lessor ef the plaintiff claimed under a judgment ir 
favor of John Wier, a creditor of Robert. at the time of 
the conveyance by Robert to Joseph, in March, 1809, 
they ought to inquire, whether that conveyance was made 
to hinder, delay or defrand the creditors of Wier 
—that it was unnecessary to enquire, whether , 
was a creditor within the meaning of the 13th of Blima@y | 
beth ; because the lesser of the plaintiff did notclaim . \ ~ 
under him-—that if they should think the'deed of Robirt . 
to Joseph was fraudulent, as to John Wier, then they 
should find for the lessor of the plaintiff, unless the pos~ 
session of Joseph Wier had ripened his defective title into 
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Jews 1831. g good one, and barred ‘the entry of the lessor of the 
—~Y™ plaintiff{—that under the act of 1715, afraudulent deed 
Hoxs’ was colour of title, and that if Josepl» Wier continued in 
Hexvsnsos. possession for the space of seven years, holding thetand 
adversely to all the world, the- lessor of the: — 

would be barred by that act. 
A verdict was returned for the rrp i the 


lessor of the yenes appealed. 


Seawell & Winston, for the lessor of the plaintit 


Hogg, for the defendant, contended, 

Ist. That the state, by the recognizance, acquired 
the title of a purchaser, and that a bona‘fide purchaser 
from a vendee whose title was defective under the. 13th 
Elizabeth, and who had no notice of that defect, acquired 
a valid title. For this he cited Burton v:' Murphey 
(MC. Term Rep. 259) Anderson v. Roderts (18 John. Rep. 

’ §15) Robert's Fraudulent Conveyunces 392, 462. | 
2d. That the title to fand sold by the sheriff did not 
pass until the execution of the deed. For this was Cited | 
Simonds v. Catlin (2 Caines’ 60) Jackson'v. Catlin (8 John. 
Rep. 520) Jackson v. Terry (13 dé. 471) Prost’y: Ethe- 
ridge (ante, vol. 1, p. 30) Lillington”s casé (7 Rep. S84) 
Butler & Baker’s case (3 do. 25).' 

3d. ‘That ho relation took place against the sovereign. 
Viner’s Ab. Relation, K, pl. 3. Butler v." Butler’ (1 East 
$38) Upham v. Sumner (Blk. Rep 1294)‘ Rorkev. Day- 
rell (4 Term Rep: 402) Rex v. Wells (16 Bast 278) Bex 
‘v. Sloper (6 Price'114) Scales v. Fewell (s Hawks 18) 
——— v- Gray (do. 21." 


‘Rurram; Judge.—The first position of the Sadie of 

the § Court, that it was immaterial to. ingnire, 

© conveyance of Robert Wier to his son Joseph 

pcomnejance WO intended to defraud Robertson, since neither party 
fioadalegtin to claimed under him, is.contrary to: what I have always 
void ca tglicre. Combideréd the law; and contrary tothe authorities. 1 
ditors, ~ Conceive, that a conveyance in fraud of:one. creditor. is 
void as to all creditors. It is upon this foundation, ‘that 
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shit’ are called fishing bills ‘dre filed in Equity, to 7°*® 1851- 
nd’ ot a cHeilitor at the time of the conveyance, and ~). 
p bring the whole fund into subjection to general credi- v. 
irs, Including subsequent creditors, and’ a fartiori,other _—— 
detitors ‘at the ‘time. “ (Lush v. WF ilkinson, 5 Ves. $84, 
Taylor v. Jones, 2 Atk. 600.) 

‘This court has likewise the misfortune to differ from 
the court below upon the next instriction given to the jury. 
The case of Peterson v. Williamson, (ante 2, vol. 326) Pres foendnlen 
and Pickett v. Pickett, decided at this term, 'éstablish, tive when offer- 
that the possession of a fraudulent grantee does not bar a “ 
acreditor under thé statute of limitations. The ‘title is when offered as 
wid to all intents, and this extends te the deed, when serie 
operating as color of title, as well as when offered as ti- But after a sale 
le itself. It will enure under the statute, against the under a’ ¢redi- 
purchaser under the. creditor’s execution, but not before. iis calor of 
For these reasons the judgment below must. be reversed, tle against the 
wless the record shows that, at all events, the defendant Pe 
hatha better title, and must obtain a verdict upon a se- 
cond trial. 

The counsel for the ‘dekendant, admitting that he 
could not support the charge of the court, has insisted — 
here, that the defendant has the better right. He founds 
his argument on this state of facts: That the lessor of 
the plaintiff, altho’ he purchased under Johu Wier’s exe- 
cution against Rohert Wier, in October 1822, ebtained his 
deed on the 26th April 1827 ; and, that Joseph Wier being 
in possession, entered into recognizance to-the.,state in 
April 1826, on which execution afterwards issued, .un- 
der which the defendant purchased the 22dOctober, 1827, 
and took a sheriff’s deed in November following. It is 
insisted, in the first place, that the state, by force of the 
recognizance, is a purchaser from Joseph Wier, withityoux 
statute against fraudulent conveyances; and that.the true, 
construction of that statute, since the proviso is adopted 
from the 27 Elix. instead of 13 Eliz. is, that the first 
bona fide purchaser, whether from the grantor or grantee, 
has a good'title ; and also, that a like purchaser from. 
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Jews 1831 the grantee is to be preferred te a creditor ef the grantor, 
— This last position is one, which requires to be established 
°. by very clear reasoning, before it can be 

Hespensox. Where creditors-are the peculiar objects of the protection 
The statute 13th f @ statute, which makes an act done to their injury 
Elizabeth being void as against them, it seems diflicult to suppose, thay 
a Pro" any subsequent occurrences can set it up again, contrary 
bona fide purcha- to the object and express words of the statute. Under 


sér from a frau- 


dulent vendee, the other statute, purchasers only are within the pur- 
the grantor or grantee, there is a person for whose be- 
: the aren Metit the statute was designed, and can operate. In the 
Elizabeth being Case of creditors, those ef the grantor alone are within 
— 2 af the the purview. Has the act been ever construed, to set 
chasers, the frst up a fraudulent conveyance for the benefit of the grantee’s 
bona Hee puchs- creditors? Can it be ? If not, how does a purchaser from 
the fraudulent, him stand better? The opposing decisions cited from 
Yee u'vualo ts Johnson’s Reports, are entitled to much consideration, 
operation. — and would be to much more, did they not conflict’ witl 
each other. ‘The court would certainly pay very 
great respect to the latest, as the adjudication of the 
_ highest court, and weigh the reasons well, before adopt- 
ing a contrary rule; and would not procted to decide 
this case’ against those cases, without discussing those 
reasons, if the decision depended ‘upon the point. But 
We think it doesnot ; because, admitting the state to be 
a purchaser, ard that such a purchaser ig within the pre- 
vise,’ yét here the creditor. of the grantér had sold, and 
_ the lessor of the plaintiff purchased at his‘sale, before the 
state purchased. The sheriff’s sale under John’s execu 
tion was'in October, 1822, and the recognizance was in 
April, 1826. : 
It is said however, that the title did not pass by the 
sheriff’s sale, but only by his deed, which was in April; 
1827, after. the recognizance ; and therefore that the 
land remained the estate, in law, of Joseph, and was 
bourid by’ the recognizance. The effect of a sherifl’s 
sale, and the relation of his deed to the sale; have been 
considered by the court, in the cases ef Davidson v. Frew 
and Pickett v. Pickett, decided at this term, as between 
individuals. In the former, the plaintiff claimed under 
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«ecution against the husband, and the defendant by act Jux® 1851. 
ifaw as his widow. In the latter, the plaintiff claimed ae 
like manner under execution against a fraudulent “a 
r, and the ‘defendant was the fraudulent grantee H=xvznson. 

himself. ‘In both it was held, that the deed, operating A sheriff’s deed 
wthe execution of a power, related back to the power the sens, et. 
itself. There has been an attempt to distinguish this case © power, and re- 
from those, by saying there is no relation against the power — 
svereign ; and a string of cases cited to show, that the 

aecution of the king is entitled to the first satisfaction, Ther. is no re- 
less the debtor’s goods be actually sold under the sub- lation against the 
jiet’s process, before the sovereign’s is delivered. The os? , 00° wee” 
wurt is not disposed to contest that, nor to lay the pub- favor and that of 
lic here, under greater disadvantage, than is imposed on f20"{c, The 
the interest of the community represented by the crown, ference, unless 
in England. But the question in this case is altogether prods here been 
diferent. The cases relied on, are those of the same actually sold un+ 
debtor to the crown and the subject ; and no sule by the of the shbject, 
latter, before the former sues execention. Both circum- beforethat ofthe 
stahces must concur, to give operation to the preroga- >? oo 
tive. Thecasesof Rex v. Wells (16 East 278) and Rex v. 

Sloper (6 Price 114) so lay down-the rule. If the sub- 

ject hath sold the goods of the king’s debtor, before tlie 

sovereign sues execution, the sale is not disturbed. It is 

no longer a question of preference of satisfaction ; for the 

goods have ceased to be the debtor’s for any: purpose. 

But here the question is not one of relation, on which 

depends the right of prior -satisfaction. But the ques- 

tion is, whose lands were these when the lien of the re- 

cognizance was created. If both parties claimed the 

lands under Joseph Wier, then the reasoning might ap* 

ply. And it would then have to be determined, whether 

the sale by an individual of land, for Which no sheriff's 

deed was executed, would defeat, by ‘a subsequent exe- 

cation of the deed, the lien of an intermediate recogni> 

zance. Upon that, we will be ready to give an opinion 

when it arises ; for there seems not much difficulty in it. 

But ih our casey the parties claim under different credi- 

tors, against different debtors. And to that case, the 


doctrine of the prerogative does net extend. tis not a 
& 
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question of priority ; but simply one, for the creditors of 
which of two debtors is the land a fund, When the les. 
sor of the plaintiff bought, his purchase was a goad one, 
since the land was the father’s for the purposes. of his 


the father, relates to the sale. A stranger claiming un. 
der Joseph subsequently, has no interest in the question 
of its relation. ‘The doctrine of relation does not con- 
cern him. He can only show, that the lands remained 
Joseph's, to pay his debts. And in that respect, the state 


and an individual stand on the same footing, 


It will be:perceived, that the recognizance has been 


: treated as creating a lien; and that such lien continues, 


notwithstanding the process of fi. fa, on it... The court 
is not obliged, in this case, to decide the effect of suing 


“ that execution ; but as the point was made, and it is of 


consequence that no doubt should be felt on it, the court 
feels, it a duty te express a prompt opinion upon it. . The 


Specific. lien of a recognizance is not lost by suing a fi. fa, 


notwithstanding the case of Jones v. Admunds (3.\erp, 
45) rules it so, as, to judgments generally. The secu- 
rity, of the;public, andthe ease of persons demanding to 
he Jet to bail, require it. There has been no extent sued 
in this state within memory ; indeed none heard of ; and 
without giving this effect to the ordinary process of exe- 
cution, .a recognizance would afford the state no assu- 
rance of the appearance of criminals. , Burton v. »Mur- 
phey,(2.Murp. 339) is im point ; and that case is founded 
on, the previous one of the State v. Magniss, in 1794, - 
(1 Hays 99) which recognizes the rule as so understood, 
find generally received at that time; and is the strongery 
hecause-referring to what was said on the same subject, 
in the argument of Bell y. Hill. (1 Hay. 87). - 

No notice is. taken of. the title set up under Wilson’s 
axecutions ; because the title of the plaintiff.is plain.un- 
der. John Wier’s, and the facts do not very.clearly ap-. 
pear. The*sale under Fulenwider’s is certainly bad; 
because they were against Joseph. Naels and posterior. 
to his recognizance. 

Per Cor1am.—J UDGMENT REVERSED. 
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_ SUPREME. COURT OF NORTH-CAROLINA. 


Joun Fort et al. v. Martua Forr. 


Where one gave direction for drafting & will, both of real and personal 
estate, and upon receiving the draft, was informed that, insits pre- 
sent shape, it was good only as to personalty,, and did no act declar- 
ing it to be his will, but merely kept it with his valuable papers, it 
was held not to be a valid will of personalty. 


This was an issue of devisavit vel non, as to the will 
of one Ricks Fort. 

On the ist of July, 1828, the supposed testator ap- 
plied to his counsel, Mr. Whitaker, to have his will 
drafted, expressed great anxiety to die testate; declared 
that he should not live long, and gave particular direc- 


‘tions as to the disposition of his property. At the same 


time, he handed Mr. Whitaker a paper, which had been 
executed by him as a will in the year 1823, as a part of 
his instructions for drafting the proposed will. “On the 
$0th of the same month, Mr. Whitaker returned the will 
of 1823 to Fort, and at the same time gave him the will 
now offered for probate, which was the draft of a perfect 
will, with a clause of attestation. Mr. Whitaker in- 
formed the supposed testator, that the will had been 
drafted according to his instructions—that in the situa-. 
tion in which it then was, without signature or attesta- 
tion, it was.a good will of personalty—but that to make 
it a good will of land, it ought either to be copied 
entirely in his own handwriting, or signed in its 
then state, and have the execution attested by two wit- 
nesses. Mér. Whitaker also informed him, that the will 
of 1823 had been revoked, by his, Fort’s subsequent 


‘marriage, and the birth of a child. At Forts request, 


these instructions were, repeated several times. 

About fifteen days after this conversation, the supposed 
testator was taken suddenly ill, and continued in a state 
of delirium until his death, which took place on the 25th 


of August following, when the will, now offered for pro- 


bate, was found wrapped up in that of 1823, placed*among 
his valuable papers, and in all respects in the samestate 
in which they’ w were, when received from Mr. Whitaker., 
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Upon these facts, as a case agreed, it was submitted 
to the court, which of the papers above mentioned was 


the will of the supposed testator, or whether he died in- 


His Honor Judge Norwoop pronounced for the will of 
1828, as a will of personalty, and the caveators ap- 
pealed. 

It did not appear that the will of 1823 had ever been 
offered for probate. 


Badger, for the appellants, contended, that if a testa- 
tor makes a will of both real and personal estate. and it 
is, in the opinion ‘of the testator, incomplete, it 1s not 
good as to either kind of estate—and he relied upon the 
clause of attestation, as conclusive, that in the opiniou 
of the testator, something more was to be done; and cited 
Walker vy. Walker (1 Mer. 505). 


Deverenx, on the other side, relied upon the circum- 
stances of the case; and contended, that where there was 
a well ascertained intention of dying testate, and the due 
and formal execution of a will was prevented by the act 
of God, or by inevitable accident, an incomplete paper 
should. be pronounced for; and cited Scott v. Rhodes 
(1 Phillimore 15) Read v. Phillips (2 do. 207) Harris. 
Mandock (do 224) Thomas v. Wall (3 do. 356) Wood v. 
Wood (1 do. 101) arid Muson v. Lembury (8 Vin. Ab. 


Devise, p. 139, pl. 17). 


Rurrix, Judge.—The only question now before the 
court is; whether the paper written by Mr. Whitaker is 
the will of Ricks Fort, deceased, as to his personal es- 
tate. ‘The question upon the paper dated in 1823 can- 
not arise, until that paper be offered for probate. The 
court declines giving an extrajudicial opinion upon it. 

A point of very general consequence has been taken 
upon the paper now under consideration Against that, 
ag a will of personalty, it is objected, that were it other- 
wise good for that purpose, yet as it purports to pass 
real as well as personal property, and something more 
was necessary to complete it as to lands, which the sup- 
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posed testator knew, and intended to add, it is incom- Jox® 1831. 


plete for any purpose. ‘This position is one of very ex- 
tensive bearing, and deserves very deliberate considera- 
tion, before it is either adopted or rejected by the court. 
ido not understand it to be carried to the extent; thata 
will, disposing, or affecting to dispose of realty and 
personalty, must be good as to both or neither ; for ex- 
ample, a paper with one witness. Much of the argu- 
ment however, in support of the one position, is equally 
applicable to the other. For it is said, that where a fa- 
ther, for instance, by his will provides for one child out 
of his personal property, and for another with. land, 
he cannot intend to die testate as to one without the other ; 
to mean that one fund shall be disposed of in that man- 
ner, unless the other is also; because it is doing injus- 
tice among his children. Now this argument is_as 
strong, when the will is incomplete ouly in point of law, 
as where it is incomplete within the purpose of the makér 
—that is, where it. is not what he intends it shall be in 
point of formal execution, for the sake of making it good 
for all purposes. Yeta will attested by one witness, is 
certainly good to pass chattels, and certainly not good 
to pass the lands mentioned in it. This may however be 
upon the ground, that in the last case it is defective only 
by reason of a positive statute ; and in the former upon 
the intention, or rather the want of intention in the party 
to make it a will for one purpose, unless it be for all. 
And upon this ground, it is contended. here, that it is 
not a will'at all, because for the purpose of passing the 
real estate, the signature of the supposed testator, and 
attestation of two witnesses were necessary, and were 
intended. The case of Walker v. Walker (1 Mer. 503) 
has been cited insupport of the argument. The coun- 
sel in that case presented it in a clear and very strong 
light ; and their reasoning is directly applicable to the 
case now under consideration. 'The decision-was against 
the will. Unfortanately the court gave no reasons} so 
that we cannot tell whether they adopted the argument 
of the counsel, or carried it out to the length contended 
for. The case itself did not make it necessary. Kt did 
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not rest barely upon the facts, that the paper had a clause 
of attestation, and no subscription of witnesses. There 
was this additional one : the will was found in the testa- 
trix’ drawer, after her death, in an envelope, on which 
she had herself written : ** I have signed and sealed my 
will, to have it ready to be witnessed the first opportu- 
nity I can get proper persons *” and'‘she lived twelve 


years after the will bore date. This showed that she 


knew there ought to be witnesses ; that she intended to 
get them, when she wrote the will, and the memorandum 
on the envelope; and so that she did not intend her-sign- 
ing as a full execution for any purpose: and from her 
not having it attested for so long a period, a strong pre- 
sumption arose that she had abandoned it altogether. 


Does the want The case may have turned on these circumstances. It 


of attestation, 


where there is a 


is certainly not an authority direct to the point, that the 


clause of attesta- want of attestation, where there is a clause of attesta- 
ton.defeata will tion, will defeat a will-altogether. And it is too impor- 


altogether? Qu. 


tant a principle, to be determined in any case which does 
not require it. 

The court does not think this case:turns on it. There 
is not the least evidence that the deceased published, or 
otherwise treated the particular paper delivered to him 
by Mr. Whitaker, as his will. He did not read it, nor 
have it read, nor otherwise express himself concerning 
the contents. When he was told, that in the shape in 
which it then was, it would not pass lands, but would 
personalty, he said not a word towards publishing it, as 


a will of. the latter sort ; on the contrary, he anxiously — 


sought instructions of the requisites to make it good asa 
will of lands, Can it be doubted, that he did net mean 
to publish it, until he could do so in a way to,make it 
effectual for all its purposes. He took it home, and did 


' not even sign it, as he probably would have done, had 


he read it, and been satisfied. But it is said, that by 
putting it away with the old will, he seems to have re- 
garded it a8 a valuable paper, and so recognized it as his 
will. Not so; he doubtless recognized it as a paper, 
which might be his will ; which probably he ‘intended 
to execute as his will ; but not as his executed -will, 
The preservation and custody of the old will being the 
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ame, the argument is much stronger in favor of a re-, Joss 1851. 


piblication of that, which is stated to have been duly 
aecuted to pass lands ; and is signed by him, and must 
iso have been written by him. For if the last paper 
yas considered by him his will, why Keep the former ? 


SS ia a 


Dowel 
wv. 
Vannor 


Without deciding any gencral question, this case may © 


vell be disposed of upon its particular circumstances. 
Altho”’ the deceased wished to make a will, there is no 
widence of a publication of this particular paper as his 
vill. * He did not expressly say so at Whitaker’s. It is 
wt to be taken by inference, when it appears the party 
did not know the contents of the paper, altho’ he was 
told that in the state in which it then was, it would be good 
for personalty.. It may be presumed, that he read it 
when he got home ; but there is no evidence that he was 
satisfied with it, except that he preserved it. He never 
spoke of it, as he naturally would, ifhe had considered it a 
will, And the preservation of both papers together, igs 
rather evidence of the republication of the first, than a 
publication of the last in its incomplete state. 


Per CurtaM.—JUDGMENT REVERSED. 
OB Oc cere 


PetTeR DowEtt v. JoeL VAannoy. 


Where a sheriff executes a writ, and permits the defendant to go at 
large, under a promise to give bail to a deputy ; the latter is not lias 
able to the sheriff for an escape of the defendant. 


AssumpsiIT, and upon the general issue, the case was, 
that the plaintiff was sheriff of Wilkes, and received a 
writ at the instance of one Gill, against one Shackelford, 
rturnable to Iredell Superior Court—that the plaintiff 
arrested Shackelford, and permitted him to go in search 
of bail; informing him that the writ would be left in the 
hands of the defendant, who was deputy sheriff, and to 
whom he, Shackelford, might give bail—and the plain- 
tiff directed the defendant to return the writ and bail 
hond to Tredel} Superior Court. Shackelford absconded 
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without giving bail, and the plaintiff was fixed by Gill 
as special bail, and brought this suit upon the implied 
promise of the defendant faithfully te perform his duty 


, as deputy sheriff, and indemnify him against the conse- 


quences of his acts or omissions. 

His Honor Judge Daniex charged the jury. that ag 
the plaintiff gave Shackelford permission to look for bail, 
and bring the bail when procured to the defendant to 
be bound, the deputy was not liable in this action, un- 
less he had orders to re-take Shackelford, in case bail 
was not given, before the return day of the writ. 

A verdict was returned for the defendant, and the 
plaintiff appealed. 

The-case was submitted without argument, by Badger 
for the plaintiff, and Gaston, for the defendant. 


Hatt, Judge, .after stating the case as above, pro- 
ceeded : I think it is only necessary. to read the state- 


ment, to discover, that whatéver. error was committed 


in the case, was the error of the plaintiff himself. He 
indulged Shackelford, and not the defendant. The lat- 
ter only acted in conformity to his instructions. There 
is certainly no ground upon which @ new trial should be 


Per Cur1am.—JUDGMENT AFFIRMED: 
28 @ Cte 


Joun H. Swarm v. Asutey Swarm. 


A right of action is not destroyed by an agreement, which only gives 
the plaintiff another action of the same kind. Hence, a parol agree- 
ment to refer a claim to arbitration, is no bar to an action upon the 


original claim. ° 

AssuMPsiT for money had and received by the defend- 
ant, to the use of the plaintiff, tried on the fall circuit 
of 1830, before his Honor Judge Srrance. 

Upon non assumpsit pleaded, the case was, that the 
defendant had'sold the plaintiff a tract of land, and had 
executed a bond to make a title at a future period. The 





ye 











SUPREME COURT OF NORTH-CAROLINA.- 


R5 


plaintiff gave his promissory note to secure the purchase Joxx 1831. 


money, and made , some partial payments. 
terwards it wag discovered that the defendant had no 
title to the land, and it was agreed that the bond of the 
defendant, as well as the note of the plaintiff, should be 
cancelled, and that arbitrators should determine, whether 
the defendant should return to the plaintiff the money, 
which the ‘latter had paid upon the note. His Honor 
thinking, that, upon these facts, the plaintiff was.not 
entitled to a verdict, directed a nonsuit to be entered. 
Winston, for the plaintiff, was stopped by the court. 


Badger, for the defendant, declined arguing the case, 


Rerrin, Judge.—If money be paid on a special agree 
ment, which is not performed, and cannot be, the party 
paying, may either sue on the contract ; or in disaffirm- 
ance of it, he may bring assumpsit for money had and 
received to his use. ‘The plaintiff then could have reco- 
vered in this action, when the defendant failed to con- 
vey the land. Has any thing since occurred to prevent 
him? The new. agreement to refer the matter to arbi- 
tration, we think, does not. It was only a mode stipu- 
lated between the parties, to ascertain the amount of the 


plaintiff’s derhand, without going to law. It did not ex- 


tinguish the plaintiff’s original right. That was still 
recognized as existing. If there had actually been an 
agreement on the part of the defendant, to give a Certain 
thing in satisfaction, it would not have barred the plain- 
tiff, unless the thing agreed on had been delivered and 


accepted. An accord, without a satisfaction, is nothing. — 
The plaintiff’s action is not destroyed by an agreement,, 


which merely gives him another action of the same kind 


for the same demand. 
Parr CurraM.—J UDGMBNT REVERSED. 


Af- iis 


Swaim 
v. 
Swarm. 
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—~ Den ex dem, of Curist1an Roperts v. SAMUEL. 


ForsyTue et al. 


The word heirs is absolutely necessary in a grant, to create a fee, as 
well in a deed at common law, as in one. operating under the statute 
of uses. 


EsectMeEnt, tried before his Honor Judge Strange, 
on the fall circuit of 1830. 
On the trial, the lessor of the plaintiff claimed title 


_ under a deed from one James Veazey to one William Jones, 


and by other mesne conveyances to. himself. The de- 
fendant proved that William Jones was dead,« and ob- 
jected, that the deed from Veazey to him created only an 
estate for the life of the vendee. This deed was in the 
usual form to the habendum, when it proceeded as fol- 
lows : “4 to have and to hold the aforesaid land and pre- 
*‘ mises, with all houses, orchards, &c. and all other 
‘and singular the improvements thereon, therein or 
‘‘ thereunto belonging, or in any wise appertaining to 
** the said land and premises, sand he the said J. V. doth 
“6 hereby yar rant and defend the said land from himself, 
‘* his heirg, executors, administrators and assigns, and 
“*« from | other persons lawfully claiming the said we: 
‘to him the said W. J. his heirs and assigns forever 
A verdict was taken, subject to the opinion of the 
court upon the above mentioned objection, and judgment 
mainte be cen rendered for the plaintiff, the defendant ap- 
pealed. ' 


Devereux, for the defendant. 
Badger & W. H. Haywood, contra. 


Hatt, Judge.—It is a position disputed by uo one, 
that if it is intended to create a fee in the grantec, either 


by conveyance at common law, or under the statute of 


uses, the conveyance must be made to the grantee and 
his heirs. If it be to the grantee, without superadding 
the word heirs, only a life estate passes. That appears 
to be the case in the deed from Veazey.. The words 
heirs of the grantee, are used in no part of the deed, ex- 
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ceptin the clause of warranty, or the clause for covenant 
of warranty. If jt is considered as a. warranty, altho’ 


the warranty is.minde to the grantee and his heirs, it can- - 


not enlarge the estate before granted. (Seymvur’s case, 
10 Rep, 97). If it is considered as a Glause for quiet en- 
joyment, there are no words in it importing a, grant or 
transfer of any thing, but only a guarantee of what has- 
been granted. Nor can the difficulty he avoided, by any 
fair transposition of the words or sentences iw the deed. 
The meaning of the grantor cannot-be better collected 
from the deed than hy reading it naturally. It is very 
probable that he intended to convey the fee, but that in- 
tention cannot be coNected from the deed. 


Per CurtamM.—JUDGMENT REVERSED. 
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Jerewran Wintz ady’r. of Joun Winrz v. Ropert 


, - Were. 


‘The sci. fa. given by the act of 1306 (ev. c. 700) to seeure creditors 
against fraudulent éonveyances by debtors, is dependent " upon . the 
original action of the tapditon, and to sustain ee first judgment 


must bei in force. . 
bo 


This was a scIRE sigsetgiibie the ‘act of 1806: (Rev. 

. 700) whereby it was suggested, <« that Joseph Wier, 

“ scuen whom John Winix, deceased, had, in. his life- 
‘* time, obtained a judgment for, &c. hath no visible 
** property on which an exetution cai be levied, to ga- 


- + tisfyethe same, and that he (the plaintiff) hath good, . 


« reason to believe that the said Joseph Wier hath.frau- 


** dulently conveyed his property to a certain Robert 
‘s Webb (the defendant) to avoid the payment of his just 
~ debts, and that the said Robert Webb conceals the same, 
“ ur procures the same to be concealed, sothat it cannot 
‘* be levied on, to satisfy the said judgment.” The writ 
‘¢ then commanded ‘ Robert Webb to be and appear, 
“ &c, toshew cayse, why execution shall notissue against 
‘¢ such property so concealed in his hands, to satisfy the 
*¢ judgment aforesaid.” 

Vou. III. 4 
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www Den ex dem of Cuaist1an Roperts v. SAMUEL. 


ForsyTue et al, 


The word heirs is absolutely necessary in a grant, to create a fee, as 
well in a deed at common law, as in one. operating under the statute 
of uses. 


EsxctMeEnt, tried before his Honor Judge SrRrance, 
on the fall circuit of 1830. 
On the trial, the lessor of the plaintiff claimed title 
_ under a deed from one James Veazey to one William Jones, 
and by other mesne conveyances to. himself. The de- 
fendant proved that William Jones was dead,« and ob- 
jected, that the deed from Veazey to him created only an 
estate for the life of the vendee. This deed was in the 
usual form to the habendum, when it proceeded as fol- 
lows : “4 to have and to hold the aforesaid land and pre- 
** mises, with all houses, orchards, &c. and all other 
‘and singular the improvements thereon, therein or 
‘* thereunto belonging, or in. any. wise appertaining to 
** the said land and premisés, and he the said J. V. doth 
‘hereby warrant and defend the said land from himself, 
‘ his heirg, executors, administrators and assigns, and 
“from ] other persons lawfully claiming the said land, 
‘to him the said W. J. his heirs and assigns forever.” 
A verdict was taken, subject to the opinion of the 
court 2 the above mentioned objection, and judgment 
having been rendered for the plaintiff, the defendant ap- 


pealed. 


Devereux, for the defendant. 
Badger & W. H. Haywood, coutra. 


Hatt, Judge.—It is a position disputed by no one, 
that if it is intended to create a fee in the grantee, either 
by: conveyance at. common law, or under the statute of 
uses, the conveyance must be made to the grantee and 
his heirs. If it be to the grantee, without superadding 
the word heirs, only a life estate passes. That appears 
to be the case in the deed from Veaxey.. The. words 
heirs of the grantee, are used in no part of the déed, ex- 
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ceptin the clause of warranty, or the clause for covenant Jone 1831. 

of warranty. . If jt is considered as a. warranty, altho? “~~ 
the warranty isatinde to the grantee and his heirs, it can-- —». 

not enlarge the estate before granted. (Seymvur’s case, Ware 

10 ne sori If it is — ipo for pasty A life ett . 
joyment, there are no words in i g a.grant or not in- 
transfer of any thing, but only a guarantee of what has: ve fee, ~~ 
been granted. Nor can the diificulty he avoided, by any fee, oFby a co- 
fair transposition of the words or sentences iw the deed. anne 
The meaning of the grantor cannot’be better collected “ag and his 
from the deed than hy reading it naturally. It is very 

probable that he intended to convey the fee, but that in- 


tention cannot be coNected from the deed. 
Pex Curtam.—J cDGMENT REVERSED. 


—-MODOwe 


Jeremran Wintz adp’r. of Joun Winrz v. Rosert 
»  « Were. 


‘The sci. fa. given by the act of 1306 (Itev. .c. 700) to secure creditors 
against fraudulent éonveyances by debtors, is dependent ° upon . the 
original action of the creditor, and to sustain ity, the first judgment 


must bei in force. ' : *s a ~" Shae 
. i 
| 


This was a sciRE racias gihiter the ‘act of 1806: (Rev. 

. 700) whereby it was suggested, < that Joseph Weer, 

“6 wi te whom John Winix, deceased, had, in his life- 
‘* time, obtained. a judgment for, &c. hath no visible 
“ prepieg on which an exetution cai be levied, to sa- 


 peason to believe that the. said Joseph Wier hath.frau- 
‘+ dulently conveyed his property to a certain Robert 
‘+ Webb (the defendant) to avoid the payment of his just 
~ debts, and that the said Robert Webb conceals the same, 
“ or procures the same to be concealed, sothat it cannot 
‘* be levied on, to satisfy the said judgment.” The writ 
‘‘ then commanded “ Robert Webb tobe and. appear, 
“ &c, toshew cayse, why execution shall notissue against 
‘¢ such property so concealed in his hands, to satisfy the »' Te & 
*¢ judgment aforesaid.” 2k 
Vou. IIT. 4 
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| 
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The defendant denied, upon affidavit, havi ing any of 
the goods or estate of Joseph Wier in his possession, under 
any conveyance made by the latter to defraud his credit- 
ors. Issue was taken by the plaintiff, and the jury, un- 
der the. charge of his Honor Judge Maneum, found, 
‘* that the defendant did claim title to, and did hold and 

’ “ secrete the property of Joseph Wier, and held and used 
‘it te dvoid or-delay the payment of the just.debts. of 
“ the saill Joseph, which said property was of the value 
«of $900.” Whereupon judgment was entered in fa- 


vor of the plaintiff, for the amount of his origiwal debt — 


‘and costs ; and the defendant appealed. Many points 
were.made on. the trial below, which it is unnecessary to 
notice. The case stated, that pending the scire facias, 
Joseph Wier was executed for a capital felony, (vide ante, 
1 vol, p. 363) and that no administration had been taken 
on his estate. 


* No counsel appeared for the defendant, and the case 
was submitted without argument, by _ for the 
plaigiitt ' v6 , 


& 


See cin, No error, to the prejudice of the ap- 
peta is pereeived,in the opinions of the judge of the 
Superior Court, either upon the: questions of evidence, 
or the’ instructions te the jury. Were there nothing more 
in “the-ease, the judgment would therefore be aflirmed. 

But the case’ states other facts, which the Court deems 
fatal to this proceeding. * 


_ Iisa scire facias under the act of 1806, (Rev: c. 700) ° 
‘That, in its nature, is not an original, but a derivative 


writ, dependent upon the continuing pxistence and ob- 


“figation of the recard, to enforce which it issues. This 


statute, when giving it in the cases provided for in it, 
does ‘not change or pervert its uses: "The act declares, 
that upon the plaintiff’s affidavit, that the defendant 
hath’ no ‘visible property to satisfy his judgment, and 
‘stiggesting that he hath fraudulently conveyed it, to avoid 
or delay the payment of his just debts, or that some 
other person is in possession of the property, and con 
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cealg it, the court, ip which the judgment was rendered, Jurs 1831. 
may upon such judgment issue a sci.fa. to such person. . or 
If it be acknowledged or found, that property is-held or ° 
claimed by such person, * the court shall and may order, Wrap... 
** the same to be delivered up,. or made subject to the judg- ‘ 
ment of the plaintiff.” If the effects be money, or have ’ 
been used, wasted or destroyed; then there is to be 
‘judgment for the plaintiff against such*party” for the 
amount or value, to be ascertained by a jury. 

To warrant the sci. fa. it seems certain, that the first 
judgment must be .in. existence, and in full force. _ The 
sci. fa. is to-be issued ‘ upon any judgment.” But what, 
renders it clear is, that in case the property be specific, 
and remaining in specie, there is to be no judgment for 
the debt, nor for the value of the property, but that it 
he delivered up, and made subject to the judgment. The 
judgment must then be in a state to warrant execution 
on it ; for without that, the property cannot be made 


- subject to it. Here, the case states; that Wier, the ori- 


ginal. defendant, died in May, 1828, pending this suit 
upon scire facias, and that no administration hath ever 
been takén on his estate. And /ini=, the,origi 
tiff, was also dead, and his adminis itor had NOt ME abates an origi- 
vived the judgment, The judgment was therefore @6r- nal suit, abates 
mant, when this case was tried below. No’ order for the 2.) to it.-os an 
delivery of the property could be effectual ; and 'thene- interplea _be- 
fore no such order could be properly made. . It js ana- Gf end. = 
logous to-the death of the defeydant in original attach- ae 
ment, after a collateral issue joined between the plaintiff. Redes pn 
and garnishee. Both proceedings are dependent upon *ttachment. 
those original ones, out of which they have grown. ‘The 

death of the party, or any other matter, .which is de- 

structive to the principal suit, arrests the progress of 

that which is incident. 





If this werd pet“bo.int & case where the suggestion was, was, Ina ad. fa. un- 


that the party had the defendant's money, or liad sed; 1806, 
wasted, or destroyed his gobds, it nevertheless must. be — ~ 

$0 in this case. The affidavit and sci. St. here make no cealme yeas, <8 ome 
such suggestion ; but are restricted to a fraudulent con- Ph it oo 


veyance of the property to Webb, anda concealment by wasted or used, 
pon a yerdict 
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- Jowz 1831, him ; and the jary find, that he held or used Wier’s pro- 


Y™~ perty: (without saying what in particilar) to the value 


—— of $900. There was therefore no authority to give judg- 


NAT, ment against Webb, personally ; but only the first judg- 
for the phaiatiff, mént prescribed in flie act. An’. absolute judgment 
- Pecageinet the against Webb for the plaintiff’s debt was’ given ; which, 
defendant is er. for this reason, was erroneous, even if the juiguent 
roneous. against Wier had then remained in fall force. But after 

the death of both the parties to the original suit, no fur- 
ther step could be taken, until that was revived by the 
administrator of the original plaintiff against the admi- 
nistrator of the original defendant. ‘This proceeding is 
_ subsidiary tothe first judgment, ont died with it. The 
whole had abated, 


a PER Cur1aM.—JuDGMENT REVERSED. 
0 OO — 


; Asuman F. CoLLier *@. SaMuEt. NeEvit1 et al. 


A bond, which is vatid between the obligor and oblige, is also valid 
in the hands of an assignee, who has discounted it at a higher rate 
‘than the legal rate of interest ; and the latter may recover the full 


amount of the bond of the obligor, py wicea, 12 dep baceme thro’ 

* an Ggurious indvesement. , 

_ _Desr upon a single bond, bxecuted by the defendants 
. to James Mitchell and leacander Cheek, and by them as- 
- ‘signed to the plaintiff. . - 

Pléea—the statute of 1741 (Reo. c. 28) “ for restrain- 
~ ing the taking of excessive usury.” On the trial before 
_ his Honor Judge Swain, at Orange, on the last spring 
circuit,-a verdict was entered for the plaintiff, subject 
to the opinion of the court, upon the following case : 

‘The defendants executed the bond on which the’action 
was brought, upon a bonafide consideration, moving 
from Mitchell and Cheekto them. Afterwards, the obligees, 
Mitchell and Cheek sold the bond to the plaintiff, at a greater 
discount than six per cent. per aunum, and by their in- 
dorsement, bound themselves for its full amount. 
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His Honor, upen this case,: set the verdict aside, and Jove 1831. 
entered a nonsuit,. and the plaintiff appealed. p<, 
Badger, for the plaintiff, cited the note to the cases of . 
Jones v. Davison (3 E. C. L. 92) and Munn v. + Te Com-  Nevitt, 
mission Company (15 John. 44). t 


Winston, for the defendants, cited Ruffin v. Af*mstrong 
(2 Hawks 411) Pratt vy. Willie (1 Esp. R. 40) Rich w. - 
Topping .(do. 176) Davis v. Hardacre (2 Camp. 375) 
The same vy. Mill (do..555) Solarte v. Melville (47 
E. C.L. 238) Auriol v, Thomas (2 Term R. 52) Parr y. 
Eliasam (1 East 92) Lawes vy. Maxzaredo (2 E. C. Ly 
438) Daniel v. Carlony (1 Esp. R. 274) Marsh v. Mare 
lindale (8 B. & P. 154) Ruberts v. Trenayne .(Cro. Ja. 
507). Mason v. Sbdy (Comb. 125) Bedingfield v. Ashley 
(Cro. Elix. 741) Clayton's case (3 Rep. 70) Chesterfield v. 
Jansen (2 Ves..125) Strong v. Tompkins (8 John. 98)., at 


Rurrin, Judge—The court does not entertain a doubt, 
that the transaction between the plaintiff’ and Mitchell and 
Cheek is usurious. Thé distounting of a“ bill or bond, 
and taking the ‘general, endérsement of the holder, does 
ex vi termini’ constitute a lean; and if the rate of dis- . 
count exceed that fixed by the statute, itis an usurious 
loan. It is ‘said, non constat, that these parties, knew 
that the endorsers, were bound thereby ; without Which 
there was nocorruption. [tis to be taken, they, knew it; 
and that the indorsement expresses their contract, until the 
contrary, asa mistake in the writing, or the like, be shown. 
Ifa person misconstrues the statute or the law, he must 
abide by his error. If he mistakes the fact, as the amount ,, Sy eee ee 
reserved, he may show it, But here, there was. no at- of the statute of 


tempt to show even a ‘misapprehension of the liability ee es 
created by the endorsement. than the legal 
rate of interest, 


Taking the indorsement to be usurious,.anothor ques- 7 Onder the « 


leferdants i} contract usuri-: 
tion arises, namely, whether, the defendants can. pyall contrast ger; 


themselves of it. The court does not disguise, that upon rer te feed,’ WP ot 


this question very serious difficulties exist, and that not- ag et ym = 
he legal rate is 


withstanding the authorities cited, doubts not at all lighit, | reserved, will, 
are yet entertained. But upon the strength ofthe autho- 2% Vitiate. 














) 
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Jxz 1831. rities, and the opinion heretofore generally received by 
~~“ the country at large, and the profession, the court feels 
CerntE® constrained to decide, that the defendants cannot avail 
Nevis. themselves of any intermédiate illegality. The bond 
yy owas available between the obligor and obligees. «The 
former is not privy to the usurious agreement between 
the latter’ and the present holier. If the security be in 
. Ifasecurity be its origin usurious, it is void, into whose, hands soever 
= in 'S it gets, ‘by the words of the.statute. If it be good in its 
void inthehands origin, a subsequent usurious agreement between the 
— paraeaes same parties, does not avoid it, though it -may subject 
But if valid in the one party to the penalty, if any thing be received 
acta any te under the corrupt agreement. And if it bé-good in its 
rious agreement origin, the subsequent transfer of it, usuriously, does 
docsnotavoid it. oe affect it as against the maker, No redress can be 
The object of had on the endorsement as between the parties to it. ‘The 
gainst isto Very object of the statute is, to protect the borrower; as 
protect the bor- an oppressed man. But there is no oppression on the 
rower, not te en- ; 
able a real debt- obligor who is a tr ue delitor. The law was not intro- 
_ to avoul the duced: for his , protection. It “is for the interest 
Gebt; andhence of* the. party injured, and the advancement of jus- 
the lattercannot tiga: that the transfer should be held valid ; because 
aver an usurjous 
easignment, soas where the assignee receives the money. the dorrower can 
=" me me from.him the excess above the principal ad- 
: and legal interest. But unless the obligor be 
obl ged to:pay, the endorser.may be without remedy, 
without first paying to the endorsee the principal bor- 
rowed and interest. At least, it has been so decided. 
(Fitzroy v. Gwillim 1 T. R. 153). However, general 
reasoning on the subject, it is admitted, is not entirely 
satisfactory either way. And the court would feel much 
hesitation in coming to a conclusion, were there not ad- 
judged cases in point, Afunn v. The Commission Cumpany 
(15 John. 44) is direct.. The decision is, that a note va- 
‘lid between the maker and payee, so that the latter:could 
maintain an action on it, is also valid, as against the 
maker, in the hands of an endorsee, who has discounted 
it at.a higher rate than is legal, and the endorsee him- 
self may recover the whole amount from the maker. This 


goes the full length of the»present case. So also does 
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the case’of Ba vi Livingston et ul. (£ Caines? Cas. in Er. Jone 1831. 
66) which is very strerig, inasmuch as the indorser him- pres 
self wag a party. It was a bill for foreclosuré by the. ate 
assighee of a mortgage against the mortgagor, to which, N*v=+. 
of course, the mortgagee was made a defendant. The ¢», 
mortgagor relied, in his answer, -upon, the usury gom- |” 
mitted by the plaintiff in getting his assignment. ' It was 
held, that it. did not lie with him; and that his obliga- 
tion to make payment of the original debt was not. im- 
pugned by it. . 

A great number of cases were cited from the English 
books on the part of the defendant. But they are all 
nist prius cases, except that of Parry. Eliason (1 East 
92) amulgare suhjecy to this observation, that none of 
them ‘state, the, facts in such a ‘way as to show whether - A. distinction 
the security was an accommodgjion bill or “a and in- exists“ between . 
tended originally to be mar 4 discountéd, or teal heey: > chan 


paper usuriously discounted for the payee. Lawes v. Mux- modation notes, 
E. U. L. 438) is an exception ; for in that; tl and acts wai 
guredo (2 E. U. L. 4 ts an exception ; for in that, the are perfect, and 


plaintiff was, a remote and boiw fide endorsee, and. the ©” which an ac- 
} tion can be main- 


usury Was committed in discounting for an inte liate tained. in the 
endorser. But that'ease is contradicted by Parry. Fli- en 


asun, in the King’s Bench. - It is true, this last case the maker, and 
was also one of a remote, bona fide holder ; and Lord ome. - _ 
Kenyon, as he is maile to express himself, relies‘gpuch tute. In the se- 


on that. But it seems to me, that gives up the question. ania of on 
For however honest the holder is, he must claim thro’ existingvalid se- 
the usurious endorsement 3 and itis a rule in relation WP cadicicuay se. 
contracts void by statute, that they must rémain voitl to cover on it. 
all intents and purposes. If the usurious endorsee could 

not recover against the maker,’ by reason of his title be- 

ing void, he cannot transfer @ power of recovery to an- 

other. The right of the latter.can only be sustained upon 

the ground, that the consideration upon'which the holder 

transferred his note, yalid in the holder's hanjls, is ¢ol- 

lateral to him, the maker ; altogether independent of his 

contract, and not affecting it. And this presses upon 

the court, the consideration of the futility of the rule, 

contended: for. on the part of the defendants. For it is 

worth nothing, if it and the statute can be evaded by an 
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Juz 1831. eridorsement forvdlue to an innocent party.» And again ‘ 
“~~ 4 suit‘in the maker’s name, would Set up the obligation | 
—— , purged vf the usury. 
Biouxt. his case is altogether different froth that of Ruffin ¥. 
The casé. 6f Armstrong (2 Hawks 411) which was a suit against the 

Rufin v. Arm- eadorser, upon the usurious endorsement itself; and the 

Pye court purposely avoided going out of that question, tho’ 

by Roretxs, the whole doctrine had been discussed at the bar. 

—_ Without interfering therefore with the rights and lia- 
bilities of the endorser and endorsee, as between them- 
selves, it appears to us, that these defendants cannot 
allege this usury, in discharge of themselves. They are | 
like persons who haye received money to the use of -an- 
other, on an illegal contract. They are not allowed to 
retain it, but must pay it to him for whose uae it was 

received. (Tenant vy. Elliott 1 B. ¢ P. 3. "Farmer ve 
Russell doMe96.) 


Per Curiam—JupeMENT REVERSED: 


2 @ Oe 


SAMUEL Simpson v. James S. Burounr. 


Where evidence proper for one purpose was, by the counsel who intro- 
é, duced it, urged to the jury as proof of a fact to which it is incom- 
2 Nay. J 43 petent, and the counsel on the other side replied to this argument, 
but moved for no specific instructions on this head from the bench, 
#t_s0as held, that the judge committed no egror in not noticing it in 
ee 


snaninn CLAUSUM FREGIT, tried on ‘the fall 
circuit of 1829, at Beaufort, before his Honor Judge 
DonNELL. | 

‘The plaintiff Claimed’ under a grant issued in 1770, | 
and deduced a regular-title from the grantee to himself. 
He then, upon thie point of possession, proved that the 
locus in qua was a swamp, entirely uncultivated, and — 
that in the years 1774, 1814 and 1822, three several 
persons had, under .a licence from him, cut timber on 
the land. 

The defendant claimed under a grant dated in the year 
1743, to one Samuel Boatwell,: and one question in the 
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vause was, whether this grant covered the lacs in quo, Juxx 1831 


Upon this point the defendant offered a deed, dated in 


1748, wirereby Samuel Boatwell conveyed: té one Godley, - 
a tract ef land patented by Edward Salter, and calling - 


for the lines of Samuel Boafwell, senior, and Samuel 
Boatwell, junior, as two of ‘its boundaries, The plain- 
tiff objected to this deed, as not being evidence in rela- 
tion to the boundaries of *Boatwell’s grant of 1743. 
But the defendaatingisting that it wasone of the mesne 
conveyances under which he claimed, his Honor per- 
mitted it to be read. It. was in :proof, that there were 
two Samuel Boatwells, who had been long dead, but no 


evidence was given as to which of them was the vertdor 


in that deed. e 

The plaintiff examined one Chern: y, @ surveyor, who 
had sarveyed the ad jacent lands about twenty, years be- 
fore, in consequence of a suit then pending between him 
and one Bryau Blount, who testified to the beginning corner 
upon the plat made under a survey ordered in this cause. 
He also offeret! to the jury the plat made by the witness in 
the suit with Bryan Blount. This testimony was objected to 
by the defendant,’ and rejected by the presiding judge. 


In addressing the jury upon the question of boundary, . 


the defendant’s counsel: aflvérted ‘to the fact, that the 
deed of Boatwell to Godley called for the lines of Samuel 
Boatweil, jinior., The plaintiff’s counsel, in his reply, 


insisted, that the calls of this deed were not evidence on. 


the question of boundary—contending that the vendor 
was the same Samuel Boatwell, to whom the grant of 
17438 issued ; and in urging that the deed was not evi- 


~ 


dence as to the question of boundary, he stated that he - 


affirmed this under the correction of the coil.” Upon 


this observation of the counsel no remark was mate by 


‘ 


the judge. 

His Honor charged the jury, that if the plaintiff had 
title to the Tocus in quo, that title gave him a construc- 
tive possession, which was sufficient 6 ‘enable him ‘to 
sustain this action ; but that if they believed the defend- 
ant had succeeded in’showing that the plaintiff had no 


Vou. UI. 5 





aw . 

Simprsox 
v. 

Brown. 
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Jux¥ 1831. tifle, but that the title was in another, “although the de- 
tM fendant could not deduce it to himself,. that then, in or- 
% der to: entitle ‘himself to recover, the plaintiff ought to 
Buovxr. ‘show an actual possession’; and that his having, at the 
times above mentioned, permitted others to cut timber 
on the land, was not evidence from which they could in- 
fer an actual possession. Nothing was said 'to the jury 
respecting the deed of Boatwell ;' neither was his Honor 

requested to iristruct them upon any particular point. 
A verdict was returned. for the defendant,’ and thé 

‘plaintiff appealed. 

The casewas argued by Gaston, for the plaintiff, aid 


Hogg, for the defendant. 
® 


-Rurrin, Judge. —The plat made by Cherry was not 

evidence at all. If it wagnecessary and competent to 

A poe ape wm on prove the beginning of the line run’ by him, that had 
vey in one cause, been done by'the witness himself, and the point desig- 


is not evidence nated, in his testithony to the jury, on the plat then be- 


f 
other Seen fore them, and made in this cause. * The only purpose, 


different parties. fg» whith atlmission of the other plat Was sought, must 
have been to mislead the jury, by letting them see how 
Cherry ran'the line from that beginning, in the hope that 
they would ‘regard that as. the true line. This conclu- 
sion they could not properly draw, either from the fact 
that Cherry had run.it, or that-.one of the parties, for 
whom he was then surv reyinG> had insisted ° on it as the 


eb eractiod ins: upon the point of possession was also 


‘ correct. I do not accord with the counsel for the defen- 
dant,., thaf-in the absence of title, actual possession, that. 
is, by residence, or inclesure and cultivation, must be 
shown, to support trespass. The argument is, that tho” 
‘swamp, the land is susceptible of draining and cultive- 

tion.; and nothing short of that should be taken to be a 

, siok of and con. possession, when, from the nature of the subject, that cax 

ists in exerci be done. .-1 thiyk the rule i is, that exercising that domi- 
= oe on en nion over the thing, and taking that use and profit. 

making thatpro- which it is capable of yielding ix its present state, is 2 
Sich i on possession. It is all that can be done, until the subject it- 


ceptible in: _ na elfshall be changed. Itis like the case stated in the books, 
tural situatio 
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of cutting rushes from marsh. This is sufficient, tho? Joms 1831, 

it might ‘appear tliat dikes and banks would make the a See 
marsh.arable. But” acts of this description must par- ee 
take of the:character of ownership, and of a continued Brovry, , 
assertion of right and exercise’ of-it. Occasional acts, But these acts 
with long intervals between them, do not denote title, must be charac- 
nor-the-claim of dominion ; at least, they are yery-am- gg Se ten 


biguous ‘evidences; ‘and may as well be taken for ‘fhe intervalsand con 
sistent with the 


wrongs of a trespasser, as the assertion: of a rightful do- actsofatrespas- ° 


minion.' Here, there has been a cutting of timber on suficieat. are not 
three occasions only in sixty years+-since 1770; andthe 
last time was seven ov eight years before this suit. They 
create neither a presumption of title, nor present pos- 
session. 4 | 
Without entering. into the inquiry, whether the deed 
from Boatwell was, under the circumstances,’ evidence 
of boundary, the ‘court thinks the judge below’ com- 
mitted no error touching it. When offered for that pur- 
pose, it was not admitted. by‘ the court. When offered 
as a link in the chain of title, it was properly received. 
It was uncandid in the counsel, when he failed to make _ 
out a title, to draw it to the aid of. his. cause Upon an- 
other point, to whieh the court had held it not to be evi-. 
dence. The court might properly-have stopped him, and . 
reprehended the unrespéctful demeanor, But it is, not 
error in law not to have done it. .The opposite counsel 
might also have called upon the court to correct a course 
of argument, not founded upon legal evidence, aiid. inju- . 
rious to the side, with the care of whith he was charged. 
If he would not move the court fo interpose, but chose to. 
rely on his owst reply to the j jury, he cannot complaip 
that the judge did not, of his own accord, do it. The 
party must move the court, before. hie can impute error, 
in a case of this sort: The counsel did reply, and pro- 
perly to the argument. The judge gave the reply his 
sanction ; for his silence, under the circumstances, was. 
a sanction. But if it were not, the’ court is not bound, 
in’ summing up to the jury,. to notice, every. .position dis-. 
cussed between the counsel, which would lead to most: 
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Jowz 1831. inconvenient prolixity. If ahy: thing deemed material 
«~~ _ be omitted; the counsel can call the attention of thé court 


— 
Roots 


to it, and pray an instruction. .A refusal would ‘consti- 
tute error, when an omission would not. Many cases 
do not require a. charge from the court ;.and few a full’ 
one. Something must be left to the discretion and sense 
of propriety of the presiding judge. And at all events, 


_ it ig not error for the court not to be active, when the 


party has not moved’it. 
‘Per Curiam. Jusestuire AFFIRMED. 


8 @ Gre — 


THomaAs SanpERson v. NEHEMIAH RoGERs. 


An execution’is an entire thing, ‘and must be completed by the hand 
. which begins it. Where a fi. fa. was levied by one sheriff, and 
a venditioni exponas issued-to his successor, it was held, that the lat- 
CSPGs uo gfiiet ‘act under the writ, and was not entitled to 
_ commissions. ‘ 


fee in which the pininti declared for the 
sum of $253, due him as sheriff of the county of Wash- 
ington, for commissions upon an execution, which came 


’ to his hands in favor of the defendant against one Ely. 


_ The defendant pleaded the general issue, and upon the 

trial, ‘before his Honor Judge Danze, a verdict was 

entered for the plaintiff, subject to the opinion of the 
the following case. 

fi. fa. upon the judgment, in favor of the defendant 

Be Ely, first issued, to. one Garrett, then sheriff of 


_ Washington, who levied it upon the property of Ely, 


and shortly thereafter died, having appointed an execu- 
tor.. Upon the death of Garrett, the plaintiff was ap- 
pointed. his successor, and a writ of venditioni eaponas 


. issued to him, directing him to sell the property levied 


upon by his predecessor:' The plaintiff having this writ 
in his possession, demanded of Ely a bond for the forth- 
coming of the property levied on by Garrett. This bond 


Ely refused to give, aud insisted that the writ was im- 
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properly issued to the plaintiff, and that the duty of col- -Jose 1831. 
lecting the money due upon the judgment, on the death Seenenox . 
of Garrett, devolved upon his executor. Upon the 

plaintiff’s threatening to seize the property, Ely Roczas. , 
complied with the’demand and gave the ‘bond. ‘The 

plaintiff neither levied ‘the execution, nor collected the 

amount of it. He however advertised the property for 


‘sale, which was prevented by an injunction obtained by 


Ely, pending which, the’ defendant received his debt 
directly from Ely. Upon these facts, his Honor set the 
verdict aside, and entered a nonsuit, and the ‘Plaintiff 


appealed. 
No counsel appeared for either party in this court. 


Rorrin, Judge.—The writ directed to the plaintitt 
gave him no authority to seize. Neither could it pro 
perly issue to him, to commahd him to sell that which 
had been seized by his predecessor, ‘because that could 
not be done without a seizure previously made by him- 
self. A venditioni eaponds is predicated upon the effects 
being in the hands of the officer, to wliom it is directed. 
(Washington v. Sanders ante 2 vol. 345). This results 
from the maxim, that an execution is 2n entire thing, 
and must be completed by the hand which begins it. A / A levy. vestss 
fieri facias vests a property in the shexiff who seizes, ae 
which satisfies the debt, and makes the sheriff himseif ritf, to which his 
liable. Hence he may sell after the return of. the writ, coeds. ‘Upon hia 
and after he is out of office. (Clark v. Withers La, death or —_ 
Raym. 1072. S.C. Salk. 522). And thie process to gu against him, 
the new sheriff is a distringas.. It{follows, that upon the Sle east to 
death of the old sheriff, the property is in his executors ; ‘cess. 
that they become responsible for the debt ; and that they 
may sell the chattels. It is different indeed with a CAs Site 
but from necessity ; and no farther than necessity car- 
ries the difference.’ Upon the coming in of the new she- 
riff, the old one must deliver the prisoners, and give no- But the suc- 
tice of the executions wherewith they were charged, or pred gn 
he remains liable. But upon his death,’the new’ one must, at his 
must, et his peril, take notice, and the custody of them, = ike natic 


because he ig the Keeper of the goal. and there-is néboily custody upon a 
ea. #Q, ‘ 
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except him entitled to keep them here. \ Wesiby’s case, 
3 Rep. 71, 72). Byt the law has provided no rule’ for 
the delivery over of property in the hands of the old she- 
riff, Wermust conclude then, from the reason of the 
thing, that it evolves on the representatives of the de- 
ceased. sheriff, who” are responsible for .it. .And to 


‘that effect, it is pointedly laid down by. Lord Mansfield, 


in Cooper v. Chitty et al. (1 Wm. Bl. Rep. 65). 

We think, therefore, that the plaintiff is not entitled 
to commissions ; because he did nothing, and could do 
nothing oflicially ; upon which, kind of acts alone -his 
commissions arjse. 

There is ‘ne count on a quantum meruit, which would 
have let in evidence of a request from the defendant, and 
entitled the. plaintiff. to the worth of his actual labour. 
But the declaration is for commissions, as fees of office ; 
and to them there is no right. - 

Per CurraM.—-J UDGMEN? AFFIRMED, 


0B Oe 

Wir1uam Yarsoroven, adm’r of Jous Harris v. Ro- 
BERT Harris. 

4 special administrfor, in an action by the general administrator, may 


‘show, that-property which he received and inventoried, as belong- 
ing tothe intestate, js in fact the property of a lunatic, of whom the 


"* special administrator was appointed guardian after the repeal of his 


» eters vad administration. 


Siniiews, for sundry slaves, tried on the fall circuit 


’ of 1830, before his Honor Judge Strance. The plain- 


tiff proved, that his intestate died possessed of the slaves 
in question. That after his death, upon a controversy 
respecting a supposed will of the intestate, administra- 
tion pendente lite was committed to the defendant, who 
returned an inventory, in which the slaves were men- 


_ tioned, ‘as a part of the personal estate of the intestate. 


That after the supposed will had been pronounced against, 
the-limited administration to the defendant was revoked, 
and ‘general letters issued to the plaintiff, -who had de- 
manded the negroes of the defendant. 

















SUPREME COURT OF NORTH-CAROLINA. ? 4f 


The defendant ‘proved, that after the revocation of the Jo 1831. 

letters of administration to him, he had been appointed “” “~~ 
> ate _* al iy? YaRponover 

guardian to a son of the intestate, who was of fall age, v. 
but had, upon inquisition, been pronoanced a linatic— = Hanns 
and he offered proof of a gift, by the ‘intestate, of the | 
slaves in dispute, to his lunatic ward. .'This testimony ’ 
was objected to by the plaintiff, who contended that the 
defendant was estopped to show title to the slaves out of ’ 
John Harris, the intestate. But his Honor-holding, that 
although the facts above stated formed a strong prima .: 
facie case for the plaintiff, they did not conclude the de- 
fendant from showing the real state of the title, admitted © 
the evidenee, and the defendant Bae ees a ver dict, the 
plaintiff appealed., 


Badger & W. H. Haywood, for the one 
Nash Winston, for the plai: tif, 


Hunperson, Chief-J ustice.—An executor or aiuit- 
nistrator is not estopped by his inv entory. ° It affords 
strong evidence against him, but he is not concluded, 
and may show the truth. Estoppels are net to be favored ; Estoppels which 
particularly those arising from the mere-acts ‘of the par- arise from the - 
. . mere act of a 
ty, where the fact admitted requires skill and jildgmient Site, oul Siem 
to determine, on ; as who has title. Ti such cases, ‘it is which a conclu- 
a mere conclusion of law, in which any person, and more aed : my is in. 
particularly a layman, may be deceived. “There is fivored. 
no estoppel upon a tenant or bailec, longer than the te+,/ 
nancy or bailment continues. If it wag an estoppel, it 
would continue after the premises’ or property had been 
c : ‘ 1" The rule, that 
surrendered up, which was never even contended. ‘The . Wut 
vue under which ‘this case falls, if it falls under any of ee, cannot dis- 
ihe kind, that a tenant or bailee, after the determination ey ee doy 4 
of his interest, is bound to surrender up the property, is bailor, without 
founded on high grounds of merality and’ good faith; men og 
and at all times ought rigidly to be atbersd’ to, where ounded inaprin- ' 
circumstances require its application. ‘That the tenant mo of morality 
, ' ich does = 
should not hold for himself, or even for another, whose permit posse 
rights it is not his peculiar duty to guard and protect, sion to be 
certainly falls within thé rule ; nor should he seck a ree tion of the faith 


hich it 
lation or connexion with another, the necesssary ef- wes sequired. 
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Joxs 1831. fect of which would be to take it his duty to guard and pro- 

~~“ tect that property against his landlord or bailor. It 
Yarsoroven . ; a ite 7 2 , 

e. would seem as if the» relation was soaght with that view 

Hannis. gnly. But neither policy nor morals require, that the 

But if, during Pule should be extended to cases, ‘where-an office or ay- 

e ballment, the thority,. involving various other duties, is conferred on 

bailee is by act him by law, even with his own consent. For then the 

ed e~ presumption i is weak, that the office was sought or obtained 

‘the’ duties of with an intent injarious to the rights of the bailor. As in 

ee Oe présent case, where there are so many good motives to 

oo mouth which, ta ascribe the act, it is uncharitable to, ascribe 

mitted te the i. it to a bad one. If the rule was founded solely on the 

= -_ — rights of the landlord or sailor, and not ‘also as a pu- 

eiientaiaaink nishment té the immorality of the tenant ‘or bailee, it 

= wbepon retain would put an end to the doctrine of remitter, to which 

ak ena this bears some analogy. I do ot concur with the de- 

fendant’s counsel, that the special administrator is not 

the bailee of the general administrator, because the ge- 

neral administratér was not in being, whilst he was the 

special administrator, for that the latter ceased before 

the other commenced. Far in spirit he received the pro- 

perty, to hold during the’ contest, and was bound, if it 

belenged to the estate, absolutely to deliver it to the ge- 

neral administrator. Nor could he retain possession 

‘ against the general administrator, under a claim for him- 

self, or a mere stranger. But if an office is conferred 


on him by law, ‘to which the title to the bailed property 


is attached, he may then retain possession ; for this is 


no breach of faith ;. at least from a bad or selfish motive. 

Evew if he seeks .an office, such as the present, where 
various other duties are imposed,. it shall not be pre- 
sumed, . that he sought it-as a.pretext for not restoring 

the property, If it is the property of his ward, he ought 

to have possession of it; and to retain that possession 

; is in law no breach of faith, : 

Per CurtamM.—JUDGMENT AFFIRMED. 
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Perer Downs qui tam, ¥c. v. Jon~ VaNnoy. 


\ sheriff who had collected money upon an execution, and had neg- 
lected to pay it to the phintiff, and was thereby subject to damages 
at the rate of twelve per cent per annum, having lent the meney 
thus collected to a third person at the same rate of interest, was held 
guilty of usury, and liable to the penalty imposed by the.act of 1741 
( Rev. e. 28). 


Dew, upon the act of 1741 (Rev. ¢. 28) “ for re- 
straining the taking of excessive usury.” 
The writ was in the usual form, but was tested “ the 


~ second Monday of September, in the 53d year of our 


‘¢ Independence, A. D. 182” and by a memorandum at 
the foot, was stated to have issued the 12th day of Sep- 
tember, 1828. 

The defendant pleaded nil debet, and the act of 1808, 
(Rev. e. 748) limiting the time of bringing penal actions 
to three years after the cause of action had accrued. 

On the trial, before his Honor Judge Danzex, at 
Wilkes, on the spring circuit of 1830, the plait- 
tif proved, that the defendant, being “sheriff of 
Wilkes, had an execution for $600 against the plaintiff, 
at the suit of one Crissman, returnable to the fall term 
1825, of Surry Superior Court—that upen this exe- 
cution the defendant had made but $400, which he sent, 
together with the writ, at the return day, with directions 
to pay itto Crissman, only upon condition that the latter 
would not amerce him for not making the whole amount 
of the execution. Crissman refused to receive. the. mo- 
ney upon these terms, and not only amerced the defend- 
ant, but took steps to subject him under the act of 1819, 
(Heo. c. 1002) to the payment of the sum actually re- 
ceived, together with damages at the rate of 12 per cent 
per utinum. The defendant then loaned part of the mo- 
ney he had thus collected, te ope Thurmond, and took 
from him the following bond : 

‘“* We, Mf. Thurmond, principal, &c. promise to pay 
*¢ to Joel Vannoy, three hundred and twelve dollars, forty 
“cents, money lent, to be paid by March Superior 
“ Court of Surry, ——y same is money collected 
Vox. Il. 
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Juns 1831. 
aa) 











a4 
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DowsLt 
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Vawnor. 
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‘* for C. LZ. Crissman. We agree to pay to Joel Vannoy, 
** the interest which he may be liable to pay for failing 
‘* to pay the above money into office at September term, 
‘* 1825, of Surry court. Sept. 15, 1825,” : 

Thurmond paid the amount of this note, tegether with 
interest at the rate of 12 per cent per annum, to an agent 
of the defendant, who immediately took the same money, 
together with the balance due upon the execution, to Surry 
court-house, and paid it to Crissman, ‘with interest at 
the same rate on $400. At the time of this. payment, the 
defendant was present, and then surrendered to Thur- 
mond the note above set forth. 

His Honor instructed the jury, that although by law 
the defendant was bound to pay Crissman interest upon 
the money he had coilected, and failed to over, at 
the rate of 12 per cent per annum, yet that the law which 
imposed so high a rate of interest upon him, did not au- 
thorize him to exact the same of others, and that if the 
defendant had received more than six per cent per annum 
of Thurmoud, they ought to find a verdict for the plain- 
tiff. The jury found, “ that the defendant does owe the 
‘¢ sum-of 8094, and that the statute of limitation does 
‘6 not bar. 3. y 

A rule for a new trial being dherhanend. and judgment 
rendered on the verdict, the defendant appealed. 


‘Gaston, for the defendant, upon the rule for a ney 


‘trial, contendéd ist, that the defendant was only an 


agent between Crissman and Thurmond ; 2d, that the 
contract between the defendant and Thurmond, was only 
a contract of indemnity, and therefore legal, and cited 
Button v. Downham (Cro. Eliz. 643). 

He also moved in arrest of judgment, ist, because 
the writ was not dated ; 2d, because the entry of the 
verdict, “ the statute of lim‘iation does not bar,” was 
not responsive to the issue, and cited Comyn’s Dig. Plea- 
der S 22. 

Badger, for the plaintiff, onthe motion for a new trial, 
cited Levy v. Gadsby (3 Cranch 180); and on the motion 
in arrest of judgment, urged that in a penal action thesta- 
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tute of limitation may be given in evidence under the plea Jux# 1831. 


of nif debet, and therefore, that there was no necessity for chon 
any response to the special plea. v. 
' Vaynor. 


Rurrin, Judge.—It is argued for the appellant, that 
the court erred in two respects. The first, in not leav- 
ing it to. the jury, whether the defendant was not merely 
the medium or instrument of Thurmond, to pay to Crissman 
the interest to which the latter was entitled, and so Vannoy 
did not receive it for himself. The second, that the con- 
tract is not one for usurious interest, as such, but merely 
for an indemnity, which is lawful; and, at all events, 


' . that the character of the transaction ought to have been 


left to the jury. 

in relation to the first, it may be observed, in passing, 7 seems, that am 
that it is fay from clear, that an agent in lending agent, wholendg 
money, upon an usurious contract; shall be excused, ei- rae nae 
ther by the fact of the agency, or by a disclosure of it. oy “ oy 
It is a criminal act, and upon principle, it would seem notwithstanding 
that all, who participate in it, were liable to its. penal- be discloses his 
ties. And altho’ Crissmau might properly exact from 
the defaulting sheriff the increased interest, given against 
him by law, he could not, under color of that right, loan 
the money to a third person, thro’ the instrumentality of 
the sheriff, at such greater rate of interest, 

But here, there was no such agency.. No contract 
with Crissman, direct or indire¢t, can be-inferred., He 
gave no assent to the loan to Thurmond. He did not 
know it: and was at the time actually pursuing Vannoy 
by suit for the money. ,The fact then contradicts the 
position assumed. j doiiegitdhe ott / 

The force of the second objection depends altogether - 
upon the sense, in which the term indemnity is used ; 
and the fallacy of the argument lies in the equivocal ase - 
of that word. How was this a contract of indemnity ? 
If it be meant, that.for a certain sum, Thurmond agreed 
to save harmless Vannoy against a doubtful demand of 4 pure contract 
Orissman, or ane which the parties thought doubtful, it of indemnity s 
covers a case of mere waget; and in that point of view, ful claim is not 
it is immaterial, whether the demand to which the risk poral an 

gy. 
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Jens 1831. related, were one for interest, or for any other cause. 
yrs dsng But then it must appear upon the obligation, by a fair 
@ construction, that such was the nature of the contract ; 
Vaxwor- or if the contrary there appear, it must be shown, by 
other proof, that such was in fact the agreement, and 

that the writing, as framed, does ‘not express the truth, 

and was so framed by mistake—not as to the effect, in 

law, of the contract as stated, but as to the terms of the 
agreement itself. No such proof is offered here; and 

the case is Icft on the bond itself. By the terms of that 
instrument, the agreement is not shown to have been fer 


an indemnity of the kind alluded to; but on the con- 


trary it is shown, that it was not for such an indemnity. 
It is express, that the debt is for ‘* money lent,” and 
that Thurmond is to pay “ the interest,” which Vannoy 
was liable to pay to Crissman. There is nothing which 
can lead us to suspect, that Crissman’s right was doubt- 
fal, or that.any one of the partics thought it so. If 
then an indemnity was contemplated, of what sort was 
it? Simply, that which consists in one person paying 
to another as interest upon a loan, whatever this last had 
agreed or was bound to pay, as interest, to a third per- 
¥..- ey a wa son. The bare stating it thas goes far towards under- 
the borrower a- Statiding and answering the objection. In such a case, 
aoe iby ag toa the notion of indemnity cannot give a color to the trans- 
rate of interest, action. The reference to the interest fer which the obli- 
Suede on ge was liable, was only to ascertain that which the 
a third person, Obligor.was topay. And if the parties thought that the 
sncis the legal Sbligee might lawfully reserve that rate of interest, be- 
rate, isnotacon- catise he was paying it, that would not help the defen- 
4 of nde dant ; provided the obligation to pay was absolute upon 
meaning of the thé borrower. It would be a mere misconstruction of 
a. oe oS the statute ;.which cannot be heard as an excuse. If 
=< the interest reserved exceed six per cent at all events, 
ed by actof law, the bargain is.corrupt in the sense of the statute ; that 
or by stipulation. jg, it is a violation of the statute. If the term indemnity 
be understood in this last sense, there was no.error in 
leaving it to the jury. For it is no excuse for the de- 
fendant, that this was an effort to save himself from loss 


by reason of a previous liability of his own ; and there- 
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fore, he gains nothing. It is like selling out stock at a Jew® 1851. 


loss, and charging the borrower with the loss. (Moore 
v. Beattie Amb. 371.) Indeed the avoiding of a loss is.a 
gain. But.if it were not, the true inquiry is, whether 
he reserved as interest on the loan made by him a higher 
rate than six per cent, and recejved it‘as and for 
the interest reserved. The reference to his own liabili- 
ty upon a distinct matter is nothing. If that liability 


arose from his agreement to pay twelve per cent to a — 


third person, it is manifest that he cannot rightfully 
make himself whole, by the loan of a like sum to ano- 
ther at the same rate. The interest payable by 
him, does notmake that to be received by him legal. It 
makes no difference, to this purpose, whether thé liability 


SS a 

DowrL.t 
v. 

Vannor. 


of the lender for the excessive interest be created by. 


stipulation, or arise by act of law. As against him, the 
rate of interest may be lawful ; but as between him and 
the person to whom he lends the money, it is unlawful. 

Such is precisely this case. For, I repeat, thc bond 
explicitly declares, that the money was lent by Vannoy 
to Thurmond, and adjusts the rate of interest, as such ; 
and it was afterwards paid ds such. ‘The rate fixed on 
is illegal. This is done by referring to the liability of 
Vannoy to Crissman; and that liability was certain, ac- 
cording to the case. Indeed, ‘the bond is not even, that 
Thurmond should pay to Vannoy what the latter should 
pay to Crissman, or what Crissmdn should recover ; but 
what Vannoy was liable to pay, which the case states 
was twelve percent. If this defence were sustained, 
one of the most effective securities for the performance 
of their duties by sheriffs would be destroyed, and at the 
same time needy men exposed to the most inordinate ex- 
actions, on the part of those persons, whose official situ- 
ations give them the best means of discovering, aid 
profiting by the necessities of the distressed. 


The payme 
The next position is, that as the act is highly ‘penal, sg usurious inte 


the case must be brought strictly within it; and there- 


n 


the she 


Seoun 


fore, that the receipt of the money must be by the defen- signee,and much 


dant personally. To this there are two answers. It 


midre toan 
completes the 


has often been decided, that payment fo: the sheriff on offence -~ 
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Jes 1851. an execution, orto an assignee completed the offences | ju 
Soneree much anote; to'an agent. «But here; the defendant was | ri 

t. present, when the money was counted to his agent. He nt 

Vaxwor. then recognized it, and surrendered the bong as thereby oo 

| paid. This wis a’ payment to himself. st 
The omission  - We objections are then taken, as arising out of the a’ 
tg wthoon record. ‘The first is, that the writ is without date. | If th 
Tavautage of by this were true; it is too late, after.an appearance ant a tl 
plea in abate plea in chief, te make it. It ought»to have been pleaded n 
— in abatement, But it is not true. Tho’ the year of the ti 
Christian era is not giver in the teste, yet that of Ame- n 

rican independence is ; and the former is stated in: the 
memorandum of the clerk, at the feot, of the day of issu- t 

ing the writ. t 

od vate Ga ‘The other ground for arresting the judgment is, for 1 
limitations docs £2¢ defect of the verdict upon the issue on the plea of the 
not'bar,” is not statute of limitations. ‘The words‘are : “ the jury find, { 
Sele and ber that the statute of limitations does not bar.”? The autho é' 
roneous. rities cited for the defendant, very satisfactorily prove, | | 
that the yerdict in this.form is bad. It is not a direct | 

response to the issue upon the point of fact, and upon 

‘that alone. The fact is to be collected by inference only, 

and then is not certainly separated from matter of law. 

If therefore, the judgment of the, court necessarily turned 

: on the finding of the timé as thus stated, it is very un- 
 gertain what might be the determination, The truth is, 
that regular entries ave seldom made in our courts. This 
‘js owing mainly to the .want of capacity in the clerks, 
which is likely never'to be remedied, until increased bu- 
siness and adequate compensation shall induce compe- 
tent persons to: accept the office. But the court cannot 
but take notice, that this state ef things, and perhaps 
algo their own ease, have given rise to an almost un- 
limited confidence of the bar in each other, that all ne- 
cessary amendments of form in the acts of the clerk shall 
be made or intended, when the occasion shall call for 
Butit is a wok them. The court would, therefore, very reluctantly yield 
wale tgen- definitively to this objection. But we could resist it no 
the “SuPe- further, probably, than by considering the entry not se 


Fan seat cor- 
rect the eatry; much the verdict, as the minute for it; and staying the 
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judgment here, until the plaintiff could move the Supe- Ju¥® 1851. 


rior Court to amend the record consistently with the mi- ““™ 
Dower, 


nute, and bring up the transcript as amended. That v. 

court can mould the verdict into dae form.: there is no Y4™*°™- 
such power here. I mention this, that counsel may be ,.4 although the 
aware of the difficulty, arising Out of the constitution ‘of Supreme Court 


ot 
this court ; and’ be more attentive'to the making up of Ca™moumaks the 


the record, where it-is to.be revised. If brought to judg- it proceeds to 
judgment, must 


ment upon a defective verdict, this court has no discre- ward a venire 


ion, and must, of necessity, awaril a venire facius de fecias de novo, 
tion, an st, 29 J yet it will stay 


n0v0. “the judgment, 
a till the correction 
That such is not the ju¢gment in this case, is owing gpa oy er 


to the uncommon circumstance, that, the fact, intended court below. 


to be found upon that issue, is found upon another. , . In 
popular actions, the statute of limitations need not be, 


pleaded, if nil debet be. It isa. part of the plaintiff’s 
title or right, that he hath sued, and hatlrsued indue time, Penge ad a 


The burden of proof is on the plaintiff, and if his action ubet, the plain- 
be not brought within tirli¢, he is, upon the general issue, ff must prove 
nonsuited. (2 Sayn.65 a. nole),. If the same matter be put. — — 
twice in issue, by several pleas, there is no auth ity that. oa of limiteti 
the verdict must refer toeach issue. If theactitself be af- on; and when 
that plea is en- 


firmed, that is enough. Here the jury do find, that the tered, a special 
defendant owes the plaintiff the debt demanded’; which. ee yg He 
cannot be, unless the plaintiff’ ‘brought suit within the tion presents an 
three years limited by the act of 1808. ° ns immaterial issue 


Per Crrt AMe—J UDG MENT xrrrein,, 





50 CASES ARGUED AND DETERMINED IN THE 


' 


ow James J. TrepwELL v. Witii1am D. Rascor. 


The purchaser of partnership effects, under'a f. fa. against one co- 
partner, takes them subject to the accounts of the partnership, and 
can only claim a share of the surplus after payment of the debts. 
But the sheriff is in no way affected by this equity between the pur- 
chaser and the other partners. 


Trespass, against the defendant, for seizing a quan- 
tity of salt, the property of the plaintiff. 

The case of the plaintiff was, that the salt arrived’ at 
Edenton in February, 1828, from Turk’s Island, con- 
signed to the order of the shipper, Lewis Leroy, who was 

‘a copartner of one Blair, residing at Edenton ; that the 
bill of lading had been indorsed by Blair to the plain- 
tiff, and that the latter had secared the duties upon the 
salt, ard had taken out a permit for the landing of it— 
that before the whole of it was landed, the defendant 
took possession of it, and sold it—that at the time of the , 
sale, none of the salt was present, except one bag as a 
sample, part of it being then in a store-house of which 

_ the defendant had the key, and the residue was on board 
the vessel in which it arrived—the captain of the vessel 
declaring, that he would deliver it upon being paid his 
demurrage, and -having the duties secured. 

' The defendant justified under af fa. issued to him as she- 
riff of Chowan,upon a judgment against Blair, tested of the 
December term, 1827, of Chowan County Court, and 
returnable to the succeeding March term. He proved 
that upon the arrival of the salt, Blair and the plaintiff 
went to the custom-honse together—that Blair said, he 
wished to enter the salt and secure the duties—that he 
commenced writing the oath preparatory to making the 
entry—but before he had completed it, he told the plain- 
tiff he would not enter the salt, for fear some of his cre- 
ditors should seize it, or give him trouble about it, and 

' asked the plaintiff to enter it for him. That the plain- 
tiff consenting, Blair, under a power of attorney, 
from Leroy, indorsed the bill of lading to him—where- 
upon he secured the duties. 
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His Honor Judge Norwoon instructed the jury, that Joxs 1831 


if Leroy and Blair ‘owned the salt, in partnership, the 
share of Blair in it was nevertheless liable to seizure 
under an éxecution against him—and-that the purchaser 
would be a tenant in common with Leroy, although in a 
court of équity he would be bound by the state of the 
partnership accounts. That, the indorsement of the 
bill of lading would enable the plaintiff to main- 
tain this action without actual possession—that the in- 
-dorsement was also prima facie evidence of a considera- 
tion paid by the plaintiff, but might be explained by pa- 
rol testimony, and if without value, or made to defraud 
creditors, was void. ‘And further, that whef the lien 
of the United States for the duties was removed, the lien 


Trevwrit 
De 
Raecot 


of the execution attached upon the salt, and reveditel . 


Blair from transferring his interest in it, 56 as to defeat 
that lien. 
. A verdict was returned for the defendant, = the 
plaintiff appealed. 

The case was submitted witliout argument, by Gaston, 
for the plaintiff, and by Hogg, for the defendant. 


HENDERSON, Chief-Justice.—I cannot perceive the 
least objection to the mstructions given by the presiding 
judge. That partnership property is liable to. t ) Sepa- 
rate debts of individual partners ¢ ‘that a 
without value will not transfer the property ; that an as- 


signment of the consignee without value has no greater 


effect; that a transfer by or for a debtor after the teste 
of:a fi. fa. is fraudulent, anf void: against the ‘re- 
ditor ; that gdods: aflgat, before dities paid of se- 
cared, are liable to seizure under a fi. fa. saving never- 
theless the rights of the government, are all propositions, 
I think, which cannot be contradicted. It is true, that 
the purchaser of partnership prfoperty, under a fi. fa. 
against one of the partners, stands in the place of such 
partner, and can only claim, so far as the article pur- 
chased extends, what that partner could claim, that is, 
a share in the profits, or rather surplus, after the pay- 
ment of the debts of oon But what are the rights 


Von. I IT. 
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« of the purchaser, .or his relation. to the. other partners 
affects not.the creditor in the fi, .fa. or the sheriff, whe 
- has seized the partnership effects... - 

_.1 have considered this case divested of the imputations 
of fraud, which appear tobe justly ‘ascribable to:it., But 
if they are considered, 1 cannot perceive xem the sha- 
dow of a doubt... Biair, the debtor, when about;to enter 
the goods, either tm his.own name, or in thatof Leroy, 
or, in that, of Leroy and Blair, requests the plaintiff to 
permit them to be entered, or .to .have them entered ,in 
bis, the plaintiff’s, name; and this-with an avowed in- 
tent to hinder or delay his creditors, or to save himself 
from trouble in regard to them; meaning no doubt a con- 
test with his creditors. The plaintiff-assents, and 
becomes his instrument for such purposes: . The whole 


’ transaction, if-these be the facts, is fraudulent and void ; 


Actual posses- 
sion is not neces- 
sary to the vali- 
dity ofa sheriff’s 
sale. It is suti- 


cient ifthe goods 


= to his d 





not only by a legal inference, as being done after the 


teste of the fieri facias, but, by an actual, express and 


designed fraud, to-wit, fraud in fact ; and deserves no 
countenance, either in law.or morals. . 

Asto the sheriff’s not taking actual possession,not having 
the property present at the sale, and not deliv ering it to the. 
punchaser, if these were wropgs, ‘they were wrongs to 
others, and not to the. plaintiff, If he. seized not the 
goods, then even the allegation ‘of the plaintiff fails : 
and this‘action, for that reason, fall: to the ground, if 
he. had. not the. goods present at the sale, and the sale 
should thereby be void,. in this also the plaintiff is not 
concerned or \injubed. If he did not. deliver the salt to 
the jurchaser, how is the Maintiff affécted thereby? But it 
requires notan actual scizure—a’ manucaption—to make 

a seiziire or-arrest in Jaw. A submission to the domi- 
nion, power, will or.control of the officer, is sufficient ; 
is a-potential possession. . And I apprehend here all was 
one that the Jaw required. The captain declared that 
he would detiyer'the’salt to the parchaser upon the du- 
ties being paid,-and the purchaser accepted it on these 
terms.|) The salt being afloat, could not in that state be 
broughtion land, without a.permit from the custom-house 
oiicer, which he wouldinot-grant-uitil the duties were 
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secured) ‘whichthe sheriff was ndt Bound to do. Nor Jorg 1831. 


was he bound to take tidfice, that the plaintif had then 
secured them ; or if he did, he secured theti “apparently 
for himsélf, aid not for Blair ; and ~hé did ‘not apprize 
the sheriff of what he hatl done, .and ‘require him t6 have 
the salt’ present at the sale. Under tliese citeumstances, 
the sheriff sold ‘by a sample ;(an@' I thinle the Thw ‘re. 
quired nothing more of him. But the case needs not 
this protection. ~ Tle plaintiff cannot complain of ‘these 
acts as omissions, for as te hity they.are immaterial. 

- . )SPer Currim—Jovemes’r aPrremep. 


HENRY GARDNER ®. Isakc-diawe, 


9 . 


A writ signed by an attorney, under a verbal authority of the clerk, is 
a nullity, ; and ity subsequent Fppagnition by the clerk or sheriff will 
not render it valid. ’ 

The case of Shepherd ¥. Lane: =" 2 are 148) — by Rover, 


Judge. 


Thewecanieela actiowton the case tried before his Ho- 
nor Judge Swain, at Randolph, on the last circuit. The 
plaintiff declared against the defendant, as sheriff, in two 
counts ; first, in neglecting to execute a writ of capias ad 
respondendum, sued out by the: plaintiff im 1824, against 
one Shubal Gardner ; aud second, , formakinga false re- 
turn to. the. writ, Upon; the. .trial,,ion ,the plea of,not 
guilty, the plaingiff proyed the, issuing. of the writ, that 
it came to thé hands:of, the defendant, who: failed to. exe- 
cute it, and made a false return therean, dd todd wi 

The defendant preved, that, the paper-which,purported 
to'be a writ in that cause, was net signed hy: the clerk of 
the County Court, but by aw attorney. But it appeared that 
all the attorneys practising at that court, had-bgen,ver- 
bally authorized by the clewk to fill, up aid sign writs of 
subptena. and capias ad. réspondenilum,, which had . al 
ways been recognized py the clerk.as valid.;, and. that 
the writ in question, was, upon its return, by the sheriff, 





rw 
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Laws. 
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a 
Jouz 1831, " put upon the files of the,court!hy the clerk, who ratified 


Gappxta 
v. 
Lane. 


and confirmed the act of the attorney. 

The plaintiff also. proved, that the defendant had 
received the same authority from the clerk, and,.was in 
the habit. of:signing the clerk’s name to writs, and 
that he, the defendant, was well acquaintéd with the 
handwriting of the attorney, whe signed Sppptingninnt 
Gardner. 

Upon this testimony, the plaintiff’s ih enened 
the court to instruct the jury, that if they believed the 
defendant knew the writ to be in the handwriting of tho 
attorney, and that the attorney had authority from the 
clerk to sign his name, and had, as sheriff, recognized 
the paper as a valid writ, he was liable to the plaintiff 
for neglecting to execute it. The court refused the in- 
structions prayed for, and upon the authority of Shep- 
herd v. Lane (ante 2 vol. 148) directed the jury, that a 
writ signed by an attorney, whé was neither clerk nor 
deputy, was a nullity ; and the sheriff was not liable for 
neglecting to act under it, nor.for making a false return. 

A verdict was returned for the idefendant, and the 
plaintiff appealed. 

The court refused to hear Winstom,. for the plaintiff. 

‘Gaston and Nush were to have - for the defen- 
dant. 


Riess, JrdgouThe case of Shepherd ve Lane 
ts decisive of the present. The new matter shown 
here, that the defendant ‘Knew the writ was not 
signed. by the clerk himself, but by the attorney in the 
clerk’s name, does not distinguish it. For the court 
say, that the recognition by the sheriff, could not give 
a character to the instrument, which it did not in itself 
possess. And whether this recognition was given under 
a mistake of the fact, or in disregard of the law, the 
plaintiff can take no advantage of it. - « - 

The direct authority of Shepherd v. Lane is impera- 
tive upon the court. . It would be so with me, did I, as 
an individual, retain ever so strongly the opinion given 
by me upon the trial of that cause on the circuit. ‘A point 





Lane) 
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of this sort must be considered as settled by a decision Jue 1831. 


of this court, upon.fall argument. 
Per CurtaM.—JUDGMENT AFFIRMED. 


= BB Ree — 


Josuva Youne v. Peter Harpsron. 


‘When there are several counts in the declaration, and on one of them 
improper evidence was received, if the . party against whom the evi- 
dence was offered obtdined a verdict on that count, he hag 
no right to a ‘new _ on the other, on which qoute was against 
him. 


This was an action on the case, in which the plain- 
tiff declared in two counts ; 1st, for slanderous words, 
in accusing the plaintiff of stealing sheep; 2d,. for ma- 
liciously prosecuting the plaintiff for stealing sheep. 

The defendant pleaded not guilty, and the statute of 
limitations, The cause was tried before his Hanor Judge 
Swan, at Guilford, ‘on the last circuit. The plaintiff 
proved the speaking of the slanderous words, charged 
in the declaration ; and to suppert his second count, pro- 
duced the original record: of his acquittal in Stokes 
County Court, where acharge of stealing sheep was pre- 


ferred against him by the defendant. He also proved, that | 


the slanderous words were spoken by the defendant i imme- 
diately after the verdict of not guilty was returned, . and 


iid 
Yocne 
a 
Marnsrox. 


relied upon ‘the date of the verdict to rebut the plea of . 


the statute of limitations. The defendant objected to the | 


introduction of the original record of Stokes County 
Court, and insisted, that by. an act of Assembly,. the 


plaintiff could only use a certified copy. The ob- 


jection was overruled, and under the instructions of his 
Honor, the jury found a verdict for the plaintiff, on the 
first count i in his declaration, and assessed his damages 
to $1250; and on the second count, a verdict was re- 
turned for the defendant. 

A rule for a ‘new trial was obtained, ist, because the 
original record had been improperly read to the jury ; 
and 2d, because the damages were excessive. 








5G 


Jurs 1631. - 


Upona rule for » 
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His Honor being satiafied with the: verdict, as to the 
damages, and thinking, ‘if there had‘been any error in 
permitting the original record to bo read, it had not pre- 


- judiced the defendant, as the jury had fourid for him on 


the second count, discharged the rule, and the defendant 
appealed. . 
No counsel appeared’ for the defendant, and the case 


was submitted’ without argument, by Nash, for the 
’ Plaintiff. © | 


+. Hant, Judge.—The case states that. the plaintiff in- 
troduced the original record of the trial, for the pur- 
pose of supporting the second count ih his declaration, 
which was for a malicious prosecution ; ; and that. this 
evidence was ‘objected to by ‘the defendayt’s counsel, on 
the ground that an act of “Assembly required the produc- 
tion of a certified copy, and not of the original récord in 
such a case.” The act of Assembly’ relied upon has_not 
been pointed out ; arid the xegret is the less, as the plain- 
tiff has failed upon that count in his declaration, and the 
defendant can have no interest in further examining the 
Tenn 
ae respect io she testimony introduced by the plain- 
in reference to the plea of the statute of limitations, 
ae ‘abjection taken cannot be sustained. The witness 
stated, that the words were spoken after the trial of the 
indictment in the County Court. | It was surely compe- 
tent for the plaintiff to prove by. the ‘record, when the 
trial took k place ; and the record for that purpose was 
entirely sufficient, 
_ With respect to the claim ,which the defendant may 


a new trial on: have for a new trial,.on account of the damages being 


the ground of 


excessive dama- 
ges, the decision 
of the Superior 
Court i is conclu- 
sive. 


excessive, it is sufficient to say, that the judge of the 
Superior Court, who tried the cause, was the sole judge 
of that question. ‘He has stated, that he was satisfied 
with the verdict. This court did not hear the evidence, 
and of course ought not, and cannot control any opinion 
of the Judge below, formed upon ‘that evidence. 


Per Opriam. —JUNGMENT AFFIRMED. 
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WitiiM By Winson », Morgan eT et al. 


Sureties for the proseoution of a suit, are bound for the costs aceru- 
ing before, as well as after the execution of the bond. ; 


This was an action of DEBT, upon a bond given for 
the prosecution of a suit, brought by the defendant, 
Hudspeth, against the plaintiff ; which was “ to bevoid, 
‘ if-in case of failure in the said suit, the said Morgan 
‘* Hudspeth pay aut satisfy all the costs and charges 
“* that may accrue therein.” After oz yer, the defendants 
pleaded non infregerunt cortventionem. : 

Upon the trial,‘ before his Honor Judge Martin, it 
was admitted by the defendants, that Hudspeth had failed 
in his suit., and Hiagl not pal the costs, and that the 
whole costs amounted to $ 117,. but they ‘contended that 
at the executien of the Mek the costs of the plainitt 
amounted oyly to $58, 

The jury, under the instructions of his Wohor, re- 
turned a verdict-for the Plaintiff for all the cests of the 
suit, and the defendants appealed. 

No counsel appeared for the defendants. 


The artnet: cee for the plaintiff, 


Judge.—After stating the case as above, pro- 
ceeded: The doubts which have brought the’ case before 
usare notreadily discerned. | The condition is that Mor- 
gan Hudspeth shall pay allthe costs, that shall, or may ac- 
crue upon a contingency that may happen atter that time; 
namely, a failure faithfully.te prosecute the suit against 


Wilson.’ Spch failure has taken place, and Hudspeth has 
failed to pay the costs. ‘The defendants are therefore bound 


to pay all the costs accruing therein. All the costs are 
the costs which accrued before, as well as the costs 
which ‘accrued after the date of the D aa bond 
given by the defendants. 

Brn Cuntas.—Ievomenr, AFFIRMED. 
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James Mitts » Luxe Hueerns. 


‘Tender and refusal-are equivalent to a performance. But proof of a.» 


bility to perform is necessary. As where upon a contract to deliver 
promissory notes, the defenoe was, that the plaintiff refused to re- 
ceive them, and insisted upon a part payment in money, and no evi- 
dence was offered of the defendant’s ability to deliver the notes, it 
was held, that the plaintiff was entitled to recover. 


AssuMPsIT, upon an express contract by the defend- . 
ant, to receive a quantity of potk from the plaintiff, and 
to pay the stipulated price in, good promissory notes. 

Plea—non assumpsit. . 

The plaintiff having made out his case, the defendant 
proved, that after the delivery of the pork, he offered to. 
pay the price in notes, which the plaintiff refused, in- 
sisting upon having some cash with them.. 

His Honor Judge Srrance charged the jury, that 
ability as well as willingness in the defendant, at the 
time of making the offer, was essential to his defénce, 
and that unless they were satisfied that ‘at the time of 
making the offer, the defendant had the notes in his pos- 
session, and was willing and ready to deliver them, 
they ought to return a verdict for the plaintiff. 

A verdict was returned for the » plein, and tlie de- 
fendant appealed. 

J. H: Bryan for the defendant. 

No counsel appeared for the plaintiff. 


Menxperson, Chief-Justice.—Ordinarily, nothing 
less than actual performance satisfies an engagentent to 
do an act. But‘in acts which require the concurrence 
of both parties, if one party does all he ‘can ‘to perform 
his engagement, and the act remains undone, merely 
for the want of the concurrence of the other party, the 
party doing all in his power is-entitled to the benefit of 
an actual performance. I speak not now of the semper 
paratus, and the profert hic in curia. They are inci- 
dental to some, and not-to all engagements. It must 
therefore be the non-concurrence of the other party 
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which discharges the defendant from the actual perform- 
ance. _ If one person is bound to pay money, or deliver 
a horse to another, and that other will not receive it 
when offered, the party making the offer is excused ex 
necessitate from an actual performance. As one party 
may by acts, suchas a refusal to receive, prevent the 
other from performing, so he may, by words, discharge 
him ; as by saying, when a tender is about being made, 
“ it is néedless to offer, for I will not receive it,” or si- 
milar expressions. .There, if performance was pre- 
' vented by sach declarations, it will be excused. But in 

order to this, an actual ability at the time must appear. 
For otherwise, the performance was not prevented by 
the declaration. In this light it was viewed by 
the presiding judge. Therefore, there isno error in 
the case. The defendant was not hindered by the plain- 


tiff. 
Per Cur1aM.—JUDGMENT AFFIRMED. 


WittuM Ineram v. Hvit THReEADGILL. - 


Although by the acts of 1715 and 1777 (Reo. e. 6, & 114) the, beds of 
riversand creeks are not subject to entry, yet where the river or 
creek is not navigable, in the ordinary meaning of the term; 
the owners of the banks have a several fishery oppesite their land, 
to the middle of the stream. P 


Trespass, for fishing in the plaintiff’s several 
fishery. 
_ Upon not guilty pleaded, the jury returned the fol- 
lowing special verdict : 
“ That the plaintiff had title to, and was in posses- 
‘¢ sion of a tract of land, bounded by the Pedee River— 
“that the defendant had title to, and possession of a 
‘‘ tract of land adjoining the plaintiff’s, immediately be- 
‘‘ low, and also bounded by the Pedee—that the defend- 
“‘ ant, at the time alleged by the plaintiff in his decla- 
« pation, drew his seine, and did fish with the seine in 
« the channel of the river, and between the channel and 
Vor. Uf. 6 
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Jums 1831. “ the shore, and near the shore where it formed the 
~~’ = « boundary of the plaintiff’s land on that side—that the 
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** lacus in quo is the main Pedee River, about thirty-five 


Taazavens. «« miles above the point to which the river is navigable 


** for steamn-boats—that at the locus in quo, the river is 
‘¢ about three hundred yards wide, and about four and 
‘+ a half feet deep—that heretofore the river has been na- 
‘* vigated with batteaux and flats to a point above the 
‘+ plaintiff’s land ; but that'there has been no navigation 
‘of that kind for the last twenty years—that about 

“¢ fourteen miles below the locus in quo, the river is nearly 
*‘amile wide, and is never navigable for batteaux, ex- 
‘‘ cept in time of high water, and then with difficulty.” 

‘Upon this verdict, his Honor Judge Martin ren- 
dered judgment for the defendant, fronf which the plain- 
tiff appealed. — 

Badger, for the plaintiff, referred to Hooker v. Cum- 
mings (20 John. Rep. 90). 

Devereux, for the defendant, cited Wilson v. Forbes 
(ante 2 vol. 30) act of 1715 (Rev. c. 6) & act of 1777, 
(Rev. c. 114, s. 10). 


Haut, Judge.—The act of 1715 (Rev. c. 6) declares, 
that where a’survey is to be made upon a navigable ri- 
ver or creek, the surveyor shall run a full mile in a di- 
rect course into the woods, and each opposite line shal! 
run parallel with the other, if it can be admitted, for 
other people’s lines, or rivers or creeks. It is provided 
also, that not more than six hundred and forty acres 
shall be laid out in one tract. The act of 1777 (Rev. 
c. 114, s. 10) declares, that’ where any survey shall be 
made upon any navigable water, the water shall form 
one side of the survey. The same act provides the 
mode of entering and surveying islands in navigable wa- 
ters. It appears from'these acts, that the beds of navi- 

gable waters, and of navigable rivers and creeks, can- 
na, the subject of entry and survey. Therefore, the 
plaintiff, in ‘the present case, cannot derive title to the 
fishery in question, by grant froni the state, as he might 
do for lands, under those acts of Assembly. And if he 
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itas title, it mast be derived by some other mode of ac- Jus 1831, 
quisition. . ' a 

In England, ‘a’ river is said to be navigable, where “"—“™ 
the tide flows and reflows. Where that is not the case, T#®*4D¢ttie 
they are said not to be navigable. In the latter case, 
the proprietors of the land on the river, have the right 
of fishing on their respective sides, to the middle of the 
stream—ad filum medium aque (Carter v. Murcot 4 Bur. 

2162 Kexv. Smith Doug. 441).. 

This definition of a navigable river: seems not tobe The ebb and 
applicable to rivers in thisstate. They are in fact navi+ aptyle ton 
gable for all the purposes of public convenience, in many criterion to de- 
places- beyond the influence of the tide. But perhaps, ne 4 — 
at a point beyond the purposes.of navigation, they may state is naviga> 
not be so considered, that is, to be free fisheries. In >! 

England, the reason why the king has an interest ima na- 

vigable river, as far as the sea ebbs and flows in it, is 

because such a river participates of the nature of the sea ; 

and is said to be a branch of the sea as far, as it flows; . 

and consequently he is entitled to the fishery in it. For 

it is said the king hath dominion over the sea ; and that. 

every subject hath a right to fish in the sea, and in a ° 

navigable river belonging to the king. (Davis Rep., 252,. 

Warren v. Matthews 6 Mod. 73.) . From, these.premix _,, siiia! aad 
ses it would result, that the fishery ‘in a river which. a fishery ina ri- 
‘was. navigable, but which was not, identified with the. Gund ty oe 
sea, by being subject to the ebbing and flowing, of the ebb and flow of 
tides, would belong to the riparian proprietor. On such. ‘e, tide. but 
a case, however, it would be improper to give. an..opin- navigable, be- 
ion. - Such is not the case before the court. The Pedeo puf,” proese. 
River, at the place where the trespass is alleged to have. tor. 
been committed, is not a navigable river, but a private 

one. And the owners of the land. on each side ofit have 

a right to. the middie of it. _The.same may be said of 

rivers which divide nations. (Handly. v. Anthony, 5 

Wheat. 374.) 

Altho’ these franchises or fisheries are not granted by 
the state as lands are by law granted, yet when the lands 


adjoining such rivers are granted, the right of fishing 


vests in such grantees, and gives them the right of fish- 
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ive 1831. ing to the middle of the stream, in the water oppesite 
~~’ their land; but not the right of fishing in water above 


v. 
~» Bieas. 


or below the banks which belong to them. 
Per CurramM.—JUnGMENT REVERSED. 


Joun Guice v. JeTHro Ricks. 


‘Urdinarily, the act of an attorney in a cause is taken to be the act of 
the party whom he represents. But where the assignor of a note 
stipulated, that it should be placed by the assignee in the hands of a 
‘particular attorney for collection, and by the act of that attorney 
the interest of the assignor was injured, tf was held, in a question 
between the assignor and the assignee, that the former was bound 
by the. pet ef hn etteenty, snd the-thet thet be-hed so sedneq 
against the attorney, did not discharge him. 


Assumpsrr, upon a special contract, tried before 
Martin, Judge, at Nash, on the spring circuit of 1850. 

Upon non assumpsit pleaded, the case was, that the 
defendant had assigned to the plaintiff a note, made by 
one Lemon, payable to the defendant, and had written 
over his indorsement the following words: ‘‘ I assign 
the within to John Grice, until paid.” The plaintiff then 
proved, that when this indorsement was made, it was 
agreed between him and the defendant, that the note 
should be placed immediately in the hands of an attorney 
named by the defendant, for suit, and that ifthe amount 
due on it was not collected, he, the defendant, would 


be answerable—that suit was immediately com- 


menced by the attorney designated by the defendant, who 
was retained by the plaintiff. The writ was in asswmp- 
sit, and was returnable to the ensuing November term 
of the County. Court—that at February term the writ 
was amended, so as to he in debt, and jadgment en- 
tered up, with a stay of execution until May term fol- 
lowing. The defendant proved, that ‘if execution had 
issued from February term, the amount of the judg- 
ment would have been realized. 
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There was no evidence offered by the plaintiff, that Ju»2 1851. 


notice had been given to the defendant of Lemon’s default 
m making payment of the note. 

His Honor instructed the jury, that to enable the plain- 
tiff to recover, it was necessary for him te show, that 
there had been due diligence used by him to collect the 
amount of the note from Lemon. ‘That granting a stay 
ef execution for three months, was evidence of a want of 
that diligence, and that if the neglect was the act either 
of the plaintiff or of his attorney, he could not recover. 
That the attorney was the agent of the plaintiff, and was 
responsible for miscondyct to him only. ‘That the de- 
fendant had no redress against the attorney. 

_ A verdict was returned for the defendant, ome the 
plaintiff appealed. 


The Attorney General and Seawell, for the plaintift: 
Gaston, Badger and Devereux, for the defendant. 


Rurrin, Judge.—It is not disputed, that the giving 


of time, whereby the debt was lost by the insolvency of 
the debtor, discharged the defendant as an indorser or 
guarantor ; provided it was the act of the plaintiff him- 
self, or of onc for whose acts the plaintiff was responsi- 
ble. 

Ordinarily, tas egies eultey n't, domme tien te be 
the act of the parties. And also, ordinarily, the act of an 
attorney. is taken to be the act of the party to the suit 
whoni he represents. If therefore the case stood simply 
upon the effect of the contract, as written in the indorse- 
ment, the charge of the court would have been correct. 
But it was part of the agreement, as was proved viva 
voce, that the note transferred should be. put in suit im- 
mediately, under the management of a particular attor- 
ney, He might haye possessed the especial confidence 
of the defendant, and upon that his willingness to guaranty 
might have been founded. Indeed the attorney might 
have been selected by the defendant himseif, and that 
provision introduced at his instance ‘and for his benefit. 
In that case, the defendant must be considered as .con- 
tracting for his skill and diligence. That he could not 


Sy ii 


Grice 
v. 
Ricks. 
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Juwa 1831. gue the attorney for wilful or negligent mismanagement 
= does not determine this point ; for one may bind himself, 
®. that a stranger shall do a particular act. At most, it 
Ricxs. —_ would be a circumstance, which might incline a jury to 
think that the attorney was selected by the plaintiff. and 
not by the defendant. In the opinion of the court, there- 
fore, it ought to have been left to the jury to say, whether 
the plaintiff or the attorney gave the stay of execution ; 
and if the latter, whether the plaintiff or defendant se- 
lected the particular attorney, and agreed to be respon- 
sible for his conduct, as between themselves. And ifthe 
cause depended on that, there would be a new trial. 

But the case further states, that the plaintiff gave no 
evidence of notice to the defendant of non-payment, or 
that he was looked to. If such notice was necessary, 
the judgment must stand, altho’ the court may have 

Where a par- &rred in other respects. Phe plaintiff would not sub- 
ty, againstwhom mit to a nonsuit under the opinion of the court, adverse 
. t.. ;, to him on one point. But he put his cause to the jury, 
or yay a choosing to run his chances for a verdict upon the whole 
puts his causeto ©aSe. If upon the whole case the verdict was right, it 
the jury, and = must stand. The point of notice was made by the de- 
tho’ the j fendant ; and if, under any circumstances, the plaintiff 
—_ — ag could not recover upon the pooof made by him, there is 
rent is nct tobe RO ground to'disturb the verdict ;. since the error of the 
reversed, ifupon eoiirt upon a different matter did him no harm. 

whole case 

itis correct. | Was notice necessary-? We think itwas. It is a gen- 
wrath Qo te eral rule-of law, founded in sound reason, that where 
bility of a party the liability ef one party is not absolute and direct, but 
phen ppt is upon a collateral obligation, dependant upon, and ari- 
: dependant upon sing from certain things to be done by the other party, 
then he, mast 2nd lying peculiarly within his knowledge, he, who is 
be notified of a totake benefit by the/engagement, must give the other no- 
default before he tice of what lias been done, and that he is held liable. 
From the nature of things, notice is part of the agreement; 

and the debt dues not arise before notice. Itis ofthe nature 

of a special request ; and must be alleged in the decla- 

ration, and proved. Such is the contract of an indorser, 

under the law merchant ; which is only one species of 


guaranty well defined indeed, and settled by long usager 


- 
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The doctrine has been applied to guaranties for goods 
sold. (Russel v.- Clark, 7 Cranch. 69.). It has also 
been applied to a guaranty of a note or bill. It is true, 
that as to the time of giving notice, the rule is not so 
strict, as it is between indorser and indorsee. But nio- 
tice in a reasonable time and before suit is indispensa- 
ble. (Phillips v. Astling, 2 Taunt. 206.) What duty 
existed on the part of Ricks, until Grice gave him notice ! 
that the principal debtor had not paid the debt? How 

was Ricks otherwise to know, that Grice had not received 


the money? Was he bound to volunteer payment?) We 


think not; but that upon the authorities, notice to the 
defendant formed a necessary part of the plaintiff’s case. 


Per CurnrimM.—JUDGMENT AFFIRMED. 
\ 


He SF Gtr — 


Den ex dem. Saran Reep etal. v. MicuaE. SHENCH. 


The ferminus of a line must be either the distance called for in the 
deed, or some permanent monument, which will endure for years ; 
the erection of which was cotemporaneous with the execution of the 
deed. A stake is not such a monument, and evidence of its erection 
when the land was surveyed is not admissi ble, to control the course 

and distance. 


After the new trial granted in this case (ante 2-vol. 415) 
it was tried again at Lincoln, on the last circuit, before 
his Honor Judge Martin. 

The lessors of the plaintiff claimed title, ist, under a 
grant to James Dickson, dated in 1785. 

2d. By a deed of ‘bargain and sale, dated in 1791, 
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A guarantor is 
entitled to no- 


tice, although to 
charge him, the 
same strictness 
in ae it is not 

as in, 
ae case of an in- 


from Dickson to Wallace Alexander, for lot number 5, in. 
the town of Lincolnton, which had been laid off on the 


land covered by the grant to Dickson. The lot was de- 
scribed as beginning at a stake, the north-east corner 
of Jot number 2, running thence six poles north-east, 
along the main street to a stake, thence pete 80 as to 
form an oblong. 

sd. By a teed from Alexander to Henry Cline. 
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Jone 1831. 4th. BY a deed from-Cline to Jacob Sammey, dated in t 
pe 1800, for a’part of lot number 3, beginning at the north. f°! 
® east corner of a house standing on the main street, I 
Saree. thence south-east twelve poles to a stake, thence four 
poles and three feet south-west to a stake, thence north- 
west twelve poles to a stake, and thence to the begin- 
ning. 

5th. By another deed from Cline to Summey, dated 
in 1800, and also for a part of lot number 3, beginning 
at the north-east corner of the house standing on the lot, 
and mentioned in the last deed, running thence south- 
east twelve poles, to a stake, thence north-east one pole 
and thirteen feet to a stake, thence north-west twelve 
poles to a stake, thence to the beginning, being the nerth- 

east corner of the original lot, number 3. 
6th. By a deed from Summey, also dated in 1800, to 
Martin Shuford, one of the lessors of the plaintiff, for 
the whole of the lot number 3, in which it was described 
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2s beginning at the north-east corner of lot number 2, 
running thence along the main street six poles to a stake, 
thence so as to form an oblong. 

The defendant claimed lot number 2, which adjoined 
number S, under a deed from Dickson, dated in 1787, ‘ 
which described it as measuring in front six poles. 

The premises in dispute consisted of a piece of land, 
seventeen feet wide in front, and the only question was, 2 
whether the defendant’s deed covered it; for if it did, 
his possession had been such as to protect him under the , 
act of 1775. If the front of each lot was six poles only, , 
then the defendant’s deed did not cover the land in dis- 
pute. If, onthe contrary, a front of six poles and six 
feet was allowed to each lot, then it was clearly within 
the bounds of his deed. The defendant offered to 
prove, that although his deed called for six poles only, 
in truth, a front of six poles and six feet was in- 
tended ; and that when the town was originally laid off, - 

posts or-stakes were set up at the corner of every lot, 
and the distance between these posts or stakes, in every 
instance, was six poles and six feet. The lessors of the 
plaintiff objected to the introduction of parol evidence. ‘ 


a ha ~_ -_~ 
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to vary the’ description contained in the deed ; but his Juxs 1831 


overruled the objection, for the reasons stated by 


him in ig. charge given below... 


‘The ant then, proved, by a,witness indie. 
chased lot number 4, in the year 1787,’ that there was 
an old house standing ‘on it, and at the corner of the 
house was a stake, which was pointed out to him as the 
corner of his lot—that the stake was a piece of split pine 


wood. This lot number 4 adjoined lot number 8, owned | 


by the lessors of the plaintiff, on the side opposite to that 
where the latter joined fot’ number 2. ° The witness ‘also 


_ proved, that by measuring from the centre of the public 


Square (Which was the beginning of :the survey of the 
town) in a straight line to the point where the stake he 
spoke of was’placed, and allowing six poles only to-each 


lot, thé disfance would not reach that point, by about - 


nineteen feet—but by allowing six poles and six,feet to 
each lot, the distance woald only fall short.one foot, 
The same witness “proved, that twenty-five years ago, 
Shufurd, one of the lessors of the plaintiff, and himself, 


‘dug a well and erected a wash-house, sé as to be upon 


the line between them, on the supposition that six poles 
and six feet was the front,of each, lot. 

The defendant also proved, that a stake was standing 
on.one of the corners of the publi¢ square in the year 

1799, which was said to be the corner’ of it, and that 
measuring from that stake, and comparin, 
ment with the erection‘of all the br "3 on the square, 
six poles and six feet was the frontiof each tot. 

The plaintiff, to rebut this testimony, proved by. the 
or iginal plan of the town, and the declarations of the 
suryeyor who made it, who was dead, and of other old 
persons-also dead, that six poles only was the front of 

each lot. 

On the other hand, the defendant proved declarations 
of Dickson, the original proprietor, and of a purchaser 
from him, both of whom were dead, that in laying off the 
town, six poles and six feet was the front of each lot. 

His Honor instructed the jury, that if from the evi- 
dence before them, they were getisfied that lots number 
Vou. IN. — 
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Juss 1851." 1, 2 and 3, had been originally rdn’ ahd: staked off, or 
SS 1 


Rep 
oO 


Susycx. 


posts set up for the corners, and that the width thus al- 


- . Jotted to thent was six poles and six feet‘ they should be 


governed by theitines actually ruy and marked ; that if 
ere i fi€dby the evidence, that the bounda- 
w ‘run and 1 marked, they should be go- 
je'description Of the boundaries cdntained in 
deed. The the questiog presented by the case was, 
whether prot eVidencé was admissible to control:or vary 
in the deeds. ‘That it was believed, that a se- 
eae decisions authotized the introduction of parol evi- 
dence ; but as the Supreme Court had declared, that they 
were not aware of any such’series of decisions, it was 
necessary to exatnine the cases’ to see how the matter, 
was. That the case of Standen v, Bains (1-Hay. 238) 
was decided in 1795: The plaintiff claimed to a dotted 
line énjthe’ plat of the survey’made in the cause, The 
content distance did not extend so far, but-only to a 
lines, “The court-pewmitted evidence to be given 







dotted line was marked, and had for a lon time, ‘ 
| singe 1740, ‘been reputed ‘to be the line of rkill’s tract,’ 


which ‘wag'the land elaimed by the plaintiff—the court. 
in that case, saying, the jury may consider, whether 
there is sufficient evidence ‘to satisfy them, that this 
dotted line'is the. real boundary, tho’ not truly described 
in the patent. the case of Rountree v. Person was ap- 
proved bythe court. That the case of Blount v. Benbury (4 
Hay. 353) décided in in 1805, was where the ¢alls wm) the 
grant were for * ’s line, south .85- east,” and the 
court permitted ‘evidence to be offered to prove, that at 
the end of Beasley’s line, the true boundary was a marked 
line, running parallel to Beasley’s, and fifty one poles 
northward of it. That the court in that case remarked, 
that many decisions had been made, where the line de- 
scribed in the deed had been disregarded, to follow a 
marked line. That in the case Of Loftin v. Heath (2 
Hay. $47) the gtant called for a beginning ‘at a cy- 
press, and thence round to a pine at the creek,”~and 
evidence was admitted to show, that the beginning was 
at-the’pide and-not the cypress; and Tayior, Judge, 
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rombakok “it must now be takén for law i in this coun- Joy 1831, 
try,.that notwithstanding any- wrong description in the iy "gat 


plat or patent, the party. who i is likely to suffer may show 


"the mistake.” That in Slade v. »(2 Hawks, 218) 


Henpersony, Judge, remarked,» “parol evidence 
had been admitted to vary Un we sind inlets called 
for in the deed, by showing marked lines and corners, 
and where the deed: refers.to no such marks as bounda- 


Ties, there is no ambiguity, and it is admitting parol ev- 


idence to control the deed. , It is now too late to vary 


the rulg.” That in MeNVeil y. Massey (3 Hawks 91) it 


was decided, that where.a patent calls for 4 tree as the 
beginning, and also calls for ‘stakes for-the other cor- 
ners, that the course and distance will be controlled by 
a marked boundary,. and that such a marked boundary 
may be provéd to have been made, by adducing as evi- 
dence other grants calling for it; HeNnpEnsen, Judge, 
remarkipg “such a boundary, like all other facts, may 


. be inferred from other facts, if the fact proved be rele- 


vant to the fact to be inferred ;* and alluding to, other 
conterminous grants, calling for. the boundary in dis- 
pute, he says *‘ these facts pointed to ‘that 
controlled the courses and distances in the grants. Vi 
ther they proved that marked trees were once there, is 
an inference of fact for the jury. Se comet ont say 
is, that they are relevant.” | 4 

That it was believed thdse dtetitone established the 
following. principles, to-wit: 1st. “Phat where the grant 
calls for course and distance, and also some particular ob- 


ject as the boundary, parol evidence is admissible, . 


to show the position of this object, altho’ it differs, from 
the course and distance. 


ad. That where the grant calls for course and. diss. 


tance, and also for a stake as the particular object, parol 
evidence is admissible to show, that a tree and. not a 
stake is the object marked by the surveyor as:the boun- 
dary, altho’ it varies in all respects ee description 
in the grant. 

sd. That where two different trees. are. marked, and 
it is apparent that they were marked at the same time, 


’ SHeyrcx. 
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+ parol evidence is admissible to show, that one of them 


was designated as the beginning When the survey. was 


made, altho’ it varies wholly, from the description in,the 
* deed ; and the same, kind of evidenpe is admissible to 
show a line, running in an opposite ‘direction from the 
course in the grant; and running too inguch a way, as 


would cause the beginning thus established to‘be in the © 


middleof such aline, and notone of the corners. Such was 
the case in Loftin v. Heath; where it was pronounced to 
be settled Jaw by Chief-Justice Ta xxor.. 

4th. That boundaries contained in other grants, where 
relevant, and likewise common,geputation are admissi- 
ble as evidence to establish boundaries. 

That such were the principles which were believed to 
be applicable to the case under consideration, Tha‘ the 
defendant alleged, that the lines of tlie town of Lincoln- 
ton had been ran, and that the corners of. the lots had 
been designated. by - stakes’ or posts, set yp when 
the lines were ‘run, and before the sale of. the lots, 
antl the conveyances before set forth. And that he of- 
fered to prove, by parol, the points at which.those stakes 
or posts were placed, and that those points were at'the 


distance. of six poles and six feet. That there was an _ 


entire uniformity in the decisions of those cases, where 
the grant.calls: for course and distance, and- it was 
proposed to be shown that a marked line was made, 
which varied from them. That it’ made no difference 
whether the marks be still in existence, provided they 
were originally made as the boundary. Could it make 
any difference in principle, whether the marks consisted 
of.a chop on a tree, a stone, a stake, ora post? That 
trees bear the marks, where the lines are run in. wood 
lands ; but the boundaries of lots in towns are designated 
by posts, stakes or stones. That in the latter mode, it 
was proposed to be shown, that the town of Linéolnton 
had been laid off, and the facts before set forth, were 
offered in proof of it. The stake standing in 1789, as 
the corner of number 4, another stake standing in 1799, 
both of them reputed to be corners ; the well dug, and 
the wash-house erected, between twenty and thirty years 
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ago, then,and.since acknowledged by the parties, as up- Jexs 1831: 
on their lines; common: reputation, the declaration of Sony 


Dickson in 1792 or 1798 ; the present width of the pub- - 


lic square; that such wére the facts offered. . That the 
question wasnot whether they were full proof, but whe- 
ther they were reley ant, Thet it was believed they 
were ; and that the ‘introduction of such testimony was 


| aetna by a,series of decisions. That the Chief- 


Justice of the Supreme Court, however; was not aware 


of any such series, and says that ‘‘ for many years the 


Supreme Court have, in all cases except one, adhered 
to the description i in the déed.” -That the case to which 
he alluded, was where the deed describes‘ the land by 
course and distance only, and old marks are found, cor- 
responding i in age, ‘as well as can: be ascertained, with 
the date of the deed, and so nearly corresponding with 
the course and distance, that they may well be supposed 
to have been made for its boundaries, the marks shall 
be taken as the termini of the land. This is going as far 


; as prudence permits.”? That if this is to be the rulej it 


was believed that many decisions will ‘be overruled, the 
settled law, altered, and consequently titles rendered in- 


_ secure. That by it, where description is by courge and 


distance. no boundary will be permitted to vary from it, 
except it be made by chops om: trees; for they are 
the only marks that can correspond in age with the date 
of old grants, by the distinct laminw, formed by the 
growth of each year ; a post, stake, or stone would be 
wholly unavailable. That the décisions have been, that 
it was thé line run or marked, that was to govern, if it 
could be- ascertained, - That this rule would restrict it 
to marks on growing timber. But a corner tree may be 
destrayed.. ‘That then it may be shown, where it stogd: 
and should it not also be shown, where a corner stone. 
or a corner post or a corner stake stood’? That in ano- 
ther part of the opinion it was said, that “ marked {er- 
mini” may control course and distance ; but that this 
will not authorize the admission of the parol gvidence 
above set forth. ‘For such ‘acts or marks were not 
made to describe the calls of the deed, for the, deed was 
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.- made already.” That this seemed to’ hiim to’be forming | 


an opinion of the kid of evidence legally admissible, 
‘from the effects it produced upon the mind of the judge. 
That the facts adduced were. admitted, as relevant. cir- 
cumstances, from which the jury might infer, that the 
lines of the lots were run, and stakes setup at six poles 


and six feet, before the deeds were made. That as to. 
the stakes proved to have been standing in 1789 and 
1799, it was a matter for the jury to say, whether they 


were ‘* monuments of description, ereeted when the lots 
were separated from other Tands.” That it was not 
thought that thé title could pass by parol; nor that the 
well and wash house were placed there when the lots 
were run. But they were relevant circumstances to 
show what was originally done. That the opinion of 
the Supreme, Court admitted, that ‘such acknowl- 


‘edgements are evidence of the place where the 


marks or termini once were ; but they are only evidence 
where it has been shown, that there were some marks to 
witich such acknowledgments pointed.” That in this 
case, a stake was proved to have been standing as a cor- 
ner, im 1789, and another in 1799. That from that and 
other facts proven, it was left ta the jury to decide, 
whether these posts or stakes and others had been set 
up as monuments of description, when the lots were 
laid off. ‘That the grant of the land was in 1785. That 
when the town was laid out did not appear ; but in 1789 
the stake is described as an old piece of split pine then 
standing. That it surely could not be meant, that the 
mark must be in existence when the controversy’ arises; but 
it seemed to be deéided, that some witness must have 
seen it; for it states ‘that there were some mafks to 
which such acknowledgments pointed’? That by this 
rule it was not perceived how the corner could be estab- 
lished, that had been destroyed time out of mind ; altho’ 
there might have been a uniform tradition where it stood, 

both by common reputation and the acknowledgments of 
the pfrties ; accompanied too by very expensive. im- 


provements upon the land as claimed by each.’ ‘That it . 


was stated, that the law as laid down by the Superior 
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Court was an abstract proposition, true in itself, but Joxz 1631. 
wholly inapplicable to the case. That ‘it was hoped, “~~ 

that the Supreme Court would perceive in the foregoing 7 . 
reasoning enough te show, that it was deemed to contain , Suexcx. 4 
the principles on which the rights of the parties rested. 

His Honor in conclusion said he believed with confidence, 


that whatever disposition might be made of the case, 


_ hothing in his opinion could--be supposed disrespectful 


to the Supreme Court, and that it would be a matter of 
sincere regret to him should such an inference be drawn; 


as he believed it most respectful to that court, to e 
| give it an opportunity of reviewing its qwn decisions, 


where they were supposed by the judges of the Superior ’ 
Court to violate what the late Chief-Justice Taytorde- 


clared to be ** settled iaw.” 

A verdict was returned for the defendant, and the lee- 
sors of the plaintiff appealed. 

Gaston, for tht plaintiff, submitted. the case without 
argument, upon the decision of the same case (alte 2 2 
vol. 415). 

Devereux, for the defendant, the submitted tlie case, 


‘relying pee the charge of the judge below. ‘ 


‘Hunpensoy, Chief-Justice-—I am glad that this cause 
has returned upon us ; not that Iam desirous’ of unsay- 
ing what I said. upon the former occasion’; for with that 
opinioh, so far at least as it had a bearing upon the 
case, I am satisfied. But it affords‘me an opportunity, 
of etpressing myself fully upon what may be called stake 
boundaries. That stakes may be real boundaries, and so’ 
intended by the parties, and not mere imaginary points, I 
mean nottocontrovert. ButI said before, and now think, 
that where they are given with course and distance, and no ° 
further deseription given of them; for exanple, ‘‘ to a 
stake,” or “‘ thence to a stake in a line,” they were intended 
by the parties, and so should be understood, todesignate im- 
aginary points ; thatis, where the lineterminates, orinter- 
sects anotherline. And this, I say, is founded on universal '* 
practice and the nature of man. For having'at hand a 
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more certain and definite means of pointing’ out. the ob- . 
ject, as.a cedar, a pine, or an oak—or a stake standing’ 


in a field, a wood, a pond, or near the roads creek, river, 
or. some other additional nftans.of de&cription, and not 


using them, and having given the course and distance, ' 


they intended to rest‘on that, and that alone to point out 
the location of the stake, of rather where they intended 
should be the spot represented by the description of a 
stake. To permit parol evidence, to-show that a stake 
was put up, or was seen at or near.the spot, is to permit 


proof in opposition to the intention of the parties. For. . 


if one was actually set up, it was designed for some tem- 
porary purpose ; and not as a lafid-mark, whereby the 
boundaries shoultl be established. For.the parties de- 
signed a more certain description. The court should not 
have heard the evidence, or. having heard it, should have 
instructed the jury, that such evidence did not vary the 
description given by the course and distgnce in the deed. 

For it is the provitice of the court to declare, what are 
the calls of a deed, and where there are more ‘than one 
call, which is the controlling one. What may be 
the proper rule, where the court. can: rationally per- 
ceive, that the parties intended by the word stake, some- 


- thing more than an imaginary point, by siperadding a 


farther ption in the deed, this case does not ren- 
der necessary to.say. But I suppose.a court would be 
bound te.say, if that intent was collected from the deed, 
however frail it might be, and however likely to produce 
mistake, fraud and perjury’; yet as the parties had 
thought proper to make it their boundary, the. court 
could not interfere. But even there, the proofs controll- 
ing course and distance, I think should be of the most 
satisfactory kind ; and such intent should appear in the 
@eed. Prima facie; where course and distance are giv- 
en,. nothing Fore than: an imaginary point is presumed 
to be intended. 

Judge Hall has with much force given reasons; why a 


stake should not in any case control thé course and dis- 


tance. So far as policy is concerned, his argument is 
unanswerable. 
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‘Hats, Fudge. —Déeds for land; -without location, are Yous 1834." 


nullities. To'be ot any avail; they must in fact, or by 


teau mer gyre 


courses, rocks, trees, or any thing immovable, that may 
be identified. Marked: trees, the most common, are 
partly. natural, ‘and partly artificial boundaries. They. 
are however immovable, and the marks are made for 
the purpose of identifying them. , So long as these last, 
the location of the land is certain.; it camnot be varied. 
When, they became effaced and destroyed by length of 


' time, there can, from the nature of things, be no writ- 


ten evidence to show the spots af ground on which they 


grew. Hence, necessity permits the introduction of pa- . 


rol evidence for'that parpose. But if a deed for land is 
originally made without a location, and without a name, 
parol evidence has never yet been perntitted to give it 
either. Zee 

Movable things may become the boundaries . of land, 
wher they become immovable; as a . wall or a pillar of 
stones, or any other fixed, stable substance. I consider 
stakes to be only i imaginary points. They bespeak more 
of locality, to be,surg, than floating feathers on the wa- 
ter, but‘they are as unfit to be boundaries Ordi- 


nary accidents may draw them from the e and de- 


stroy them. “But deeds, impelled by all the: force of 
wickedness and fraud, cannot pull up.trees by. the roots. 
Stakes would not answer the ordinary purpose of com- 
mon honesty, wed prove nothing in a contest for’ boun- 


dary. 


Deeds must ‘call ‘for boundaries of ‘the: Kind F have 


mentioned, and the furthest the common law has been 
departed from, is to connect deeds with such boundaries 
by parol evidence, where it appears they have been 
marked for that purpose, although the’ de - not’ 
call for them ; provided it is-in part ; 
ing-for some corner, or place not disputed, ¢ 
puted. If a half acre of land is sold, 






particular corner, and the lines run accordingly, the 


half acre only passes, sinco?ebs bicesiee earsantd eet 
Vor. Ih. 10 


Ow 
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Jove 1831. than h an acre, because the lines not properly 
i a. cee yinie ‘an 
“7” and marked the lines in a proper manner, the whole th thet 
Suancx, he surveyed would pass... I concur altogether in the 
opinion of the Chief-Justice. 


Rorrrx, Judge.—I concar with the genior members 
of the court. The judge ofthe Superior Court, in the. 
of the reasons of his opinion, which ‘le has 
) given with ability, places the question upon the ground 
of the departure; which has been allowed in this state, 
from the culls of a deed. That he is correct in saying, 
that such a departare has been allowed, is beyond a 
doubt. ‘There is no error in'that. But. he seems also’ 
‘to think, because parol evidence is heard, and upon it 
the deed is controlled, that therefore. the sufficiency of 
proof is for the jury to determine. ‘Tn that'I conceive, 
is the mistake. The trath of parol evidence is for the 
jury ;_ so also its sufficiency, where it dees not refer. to 
some uestion of law. The stating of a few plain prin- 
ciples’ W set this question in a clear light. A deed is 
-conistraed by ‘the court,” not by the jury, What land 
phe de retedeh be yonin ‘to cover, is just as much mat- 
as what estate it conveys. I do not mean, 
















dh Of the fermini is decided by the court ; 
e learned only from witnesses. But what 
rmini Wherever found by, the jury, must be 
the cou ‘Where a deed therefore is read, the 
8] Gates the Jand. only between such and such 
jh f any of the particular rules of construction, 
by our situation and adopted by our 
‘erent fe purpose of showing . 
ther, and more land, than by its words it. 
pope i ae ce » offered to that point, except as to its 
ti sed to the court. It must be so ; 
Muction is with the jury. If a stake is 
Fis nc to be proved ta the jury, that there wasa 
t told that if they are satisfied it was set 
bount ary, and are glso satisfied that the bouns 
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‘Sorkhite ‘odor ov wore. ssbbies. 


perishable, ‘and'so easily. destroyed or- removed, is not 
sufficient to Control the deed j and’ it would be just as 
Feasoriable t6 control it, wipon’ mere proof of & survey to 
a particular ‘Spot, not at'all désigtiated: by a call. in the 
deed, nor marked | by, any. erection: whatever. The jury 
are not to hear this evidence as a ground of inferenceby 
them, that particular land. was actually surveyed ;_be- 
cause if it was surveyed, it was not conveyed by the 
deed. “All matter is indeed subject’ to. decay ; but, that 
portion of it; which must by nature be decomposéd, ina 

very short time, canhot be: deemed: a tand-mark, ufii- 


ciently obvious and, durable, to alter the Construction: of 


pe we agente eit ae to admit such an influ- 


wee: thin one or two generations 
of in men. “giving full credence to testimony, 
it does not establish a fact snfficjent in law to alter the 


ee Ovtiact aha ds ees Tn othet 







Hare hao ah at the suffic oe se} 
Lh tha eit cats night and 
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a case for 


» pues : 
would be to let j in.an inundation 


2 of Landen smarks,. didi mae 1 


experienced | in expounding and locating ate 
established rules ; and the safety of titles requires, 
the doctrine should stint at wh it - 


. Pes salah PATER 
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may carry the deed to it because in-law.an. object thus Jess 1h 


Saanca, 











a 
7 Pe se, vn er 
‘Feat irene’: ei Hae * | 


Seen ia a 
2 delivery or a tender on the day specified, If they are pln 
the obligor may notify the obligee to appeint a place for their deli- 
very, and if the latter neglects to attend, upon, the plés of tender, 
the Ager mit pores Wah Bs rid ie slag ie Wiha 
> aioe 


| ‘This was a warrant upon the following instrument; 
** On or against the Ist of March 1829, | promise to 


t John Mingus forty two doliars seventy-five cents, 
ue be disc in good trade for value received, wit- 


"66 ngs, my shan ‘and seal, &c2? 


Upon the trial before his, Honor Judge Marrix, at 
Macon, on the last circuit, the thé defendant relied upon the 
me Bee renpas, that the Ast® ‘of March, 1829 
was { 





ee TddighiL!T le tet pedvd Yn the case is too 
” hate, according to the covenant ; being the day after it 
‘@dell due. If an agreement of the parties to that effect 
awvould have enlarged the time, yet there is no such agree 


"a 
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wee 4 ment here. The plaintiff proposed .to take payment on Jews 21831. 





= Sj  —-- a. = 





pms bi ~defendant, objected. He says he af- | 


8 assented, and wrote to the plaintiff. But there 
is no proof. of that ; as.the evidence offered ‘upon that 
point was properly rejected, for the. reason. pr by the 
judges 

If, however, the defendant was waar by the act of 
the plaintiff from making the tender at the proper time, 
or discharged from. it, then he shall be excused, and con- 
sidered. as having duly made it, provided he shows that 
he was able-and ready to make it. Altho’ the covenant 
ddes not specify the kind of trade, it may be taken in fa* 
vor of the defendant, that the articles were to be cunmi- 
brous. ‘In that case he would not ‘be’ bound to carry 
them, and tender them to’ the plaintiff personally, 
wherever he might be able te find him. But he is bound 
to give notice of his readiness, and request the creditor 
to name a’place where he Will: receive them ; and when 
a reasonable place is designated; the debtor is further 
bound to have the articles there, and ‘if the creditor does 
not attend to receive’ them, he, the debtor,.. must show 
that he ame ener peter gree ate a-eggrese 






210) Ley Le tala hl 
Here the plaintiff may be considered 4 a 
defendant’s plantation as the place, . not 
object to .it when proposed. But not “ 
Sneed fo edo at 
the day specified in “the con 3 


plaintiff did not attend on Saturday nor Sunday, “ 


Mineus 
vw. 6 
Pritcger. 


upon any other time ; but that does'not dispense witha - 


tender then and deanibs thei dabten:ansnediens with povl 
of his a willingness to tender, Here there is 
no evidence, the defendant was himself at home of 
either of those days ; or had any of thé articles, which 
were afies wards. valued and.ect apart for the plaintiff ; 

or indeed any other sufficient thing to satisfy bis bond. 
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In an action by an administrator, fie an iedury douk 6 a 
, after a plea in bar, the defendant cannot impeach the grant of ad 
» Derive, for sundry slaves, originally brought by ' 
William &, Gibbs, as the getministrator of Jeremiah Gibbs, 
Phe defendant, at: the return day of the original writ, 
entered his-appearance, and pleaded non detinet, and the 
ciatate DC Iimitations, ; apes whith iesue was jainetls <Ad 
@ subsequent. term, the death of William R. Gibbs was 
suggested, and the plaintiff came.into coart, and was. 
madea party under the actaf1824 ( Taylor's Rev. c. 1247) 
as administrator de bonis non of Jeremiah Gibbs. 
On the trial, before his Honor Judge Srranen, at 
| eter) es it a Hira eh Dp she 
. . fendant, that neither Wiliam B. Gibbs, nor plaintiff, 
ever were administrators ‘of Jeremiah, Gibbs}. and he 
produced the record of the-County Court, at November 
term, soed appointing Stephen Gibbs edministrator of 
Jeremiah, + Sato 9d Cm Bitaisly agi 
f ‘ thatStephen ttibbe:andhis sure- 
| appointment, had only signed and sealed 
nk; he also proved his own appointment and 
| Augast? terns 1890, of “the County 
. Court. His’ Pe rae aie. arround - 
plaintiff, who appealed. vag 
hu sini cipganienble'tas sabenes? world “14 
"Gaston, for the, defendant, ‘cited’ Hoskins v. Milter 
(ante 2 vol, $60). oe 


Reévrin, Judge.—The plaintiff was ‘sabiaiin, ‘be 
cause “he wes not the trur administrator” of Jeremiah 

, Gibbs sand it hasbeen'argued here, as if that was the 
_ only pointin the case, «nd as if it depended on the val- 

‘> idity of the previous administration granted to Stephen. 


Such would have been the case. had issue been taken: on 
the plaintiff’s character by pies in abatement, or demur 
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dof the tofondant: pleading, in bar. Where; Juma 1831. 
pi eye ysnes-onihis ownmporgession, he, “C= 
does nat make profert,of hig\letters, but: shows: them om 7. Pp 
the trial, as his title, . Dheimwvalidity may. then be. dis, ©*- 


Ap ay Rng dt er} » ssid 
them given tothe defendant. But: suit, is brought. poste! ie 
by. the. administrater in that.cha » And/jis, revived. a 
by. the, administrador de,bouis non.s and imate taken to “4 


'T be onthe intestate’s possession. "Dhe plea ofuon detinet, 


admits, the adspinistration. and thet it was duly: taken. pis 
It:can never afterwards. be brought inte dispute im that, 5 
action,,.. This goes.to the, character, of Jim..B-Gibbay 

who brought the suit, But; the, same. principle applies 

equally ty, the, character of the preyent plaintiff; who -is, 

made ‘a. party.ander Abe . act af, 1824, It, is true, that! where an ad 
when, a, plaintiff dies, no:process ;is- necgssary. to mpalyprjministrstorsceks 
his representative a party,; vor iany plea.given to) thercommenced by 
defendant. ta, putsthe administration igisaue. | hearty yhisintestate, the 
is admitted on,motion. ;- He. must then show his. right;"by matgn, put 
and the defendant,,. whois kept in pourt,two terms, must the § 

then state.his objections. ‘When the administrator is 

once made.a party, the defendant is concladed. (Anony- 

mous 1 Hiiy. 455, Mc.Vatr’v. Ragland, 1 Devereux’ 

Equity Cases 583.) Ifiydeed the court has, been sar- 


prized or deceived, theypower,; not less than, the disposi- 


tion, exists to correct it. But it cannot be done by a 
nonsuit on the trial of ay issueinpbar, _Amotion, founded “er 
on, a proper case, brings it directly before the court. ot nena oa 
Ant here there seems'to be no: and for it; because trial 
there seems to be no dispute “about the issuing of ‘the 
letters to Spencer, founded on those, we abs the plea 
to ltave been granted. to, Wiliam, By, Gilbey whe instituted 
the suit; which, repeat, must bere be. taken. amaatines 
been on a detention from the first intestate. 

Ifii the question was upon the title of:the,,défen 
dant, << deriyed from: Stephen; or as being. goo gt hrs ite 
under the act of 1820 (Rev. 6:4055):by reasomet: au ade title a a grant 
verse possession without suit: by Stephen, them the-va- ton, 
lidity of the administration of sStephen would be a; ma-: - poy apd 
terial question. mermmeamner 5 be 2: COMPC* pig posession 


oN 


t 





e2- CASES ARGUED AND. DETERMINED IN THE 
a. 3 tent inquiry, ‘s0 far as it did not conflict with the 
‘sion of the plaintiff"s character stated 
ah 2" and admitted by the plea'in bar—namely, that he'wis 
/ Canoox. duly administrator ‘at the-britiging of the suit, or when He 
tthe first became'a partys If the defendant could show: previ- 


aor, be ous administrator, though he was irregularly appointed, 
<a and though for that cause, his letters'had been repealed, 
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nistration ; 


cause this is in be admissible. For this is not a denial of the plaintiff's 
smaati's ote, character; butadmitting it, shows a distinct bar? Such 
pre. emai hg a for no'con-” 
nexion is stated between the defendant and Stephen, nor 

any possession st him. The only question seems 

, to have been upon the validity of the plaintiff’s letters ; 
which were takew to be invalid, because others had been 
granted to Stephen Gibbs. That was a point, into which 

the defendant had precluded himself from inquiring.— 

€ “Teemenialt matt Mavot aalde, dnd'a wety ttl grtstod. 

. Per Curum.—JopemeEnt Reversed. 
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© Dior endo ree. ‘Morean 
rod rho he Wrnysie Metts. 
Avoluntary conveyance fo ld, ma by an imslven: is ipso facto 
rig -Yoid, as to pre-existing debts. 


Esecrment, in which the-lessor of the plaintiff 
claimed as' purchaser at a sheriff’s sale, under an execu- 
tion against John McLelland, for a default im the discharge- 
of his duty in the office of sheriff of Cabarrus, which he re- 
signed in April, 1823. The defendant claimed title un- 
der a deed from the same John McLelland, who was his - 
father, executed in July, 1823. 

There was contradictory evidence as to the considera- 
tion, upon.which the deed th the defendant had been exe- | 
cuted. It was proved that dMcLelland, the elder, die 


Ay in the year 1824, jinsalvent. 
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.SUPREME COURT OF NORTH-CAROLINA. 


His Honor Judge Marrty, .at Cabarrus, on the last 
circuit, left the question of the consideration paid by the de- 
fendant to his father, to the jury ; and instructed them, 
that if the deed was voluntary, it was of itself a fraud 
upon creditors. A verdict was returned for the _ 
tiff, and the defendant appealed. 


No counsel appeared for either party in this court. 


Rurrin, Judge.—The instruction, that the deed from 
the father to the son, if voluntary, was fraudulent and 
void as against the creditor, under whose execution the 
lessor of the plaintiff purchased, is the only point in the 
charge of the court, to which exception is taken. 

The debt was antecedent to the settlement—being for 
a default in the office of sheriff, which was resigned in 
April, 1823, and the deed heing executed in July fol- 
lowing. 

The position thus laid down by the judge, in a case 
like this, cannot admit of a question. : It ought not to 
he brought into doubt for a moment. Under statute 13 
Eliz. debts subsequently contracted by one who had 
made himself insolvent, by a previous voluntary convey- 
ance immediately before, have been protected, upon the 
ground, that the deed was made with the view to become 
indebted. But the common law always preserved exist- 
ing rights. (Upton’v. Bassett, Cro. Elits 444.) And it 
has always been true, that a conveyance, by one indebted 
at the time to the extent of insolvency, even to a child 
who. pays no price, or one altogether inadequate and co- 
lorable, was void as against pre-existing debts. Every 
eminent judge, who has sat either in courts of law or 
equity, for more than two hundred years past, has had 
occasion to say so, and has said so. A gift by a person, 
unable to pay his debts, so directly and inevitably tends 
to delay and hinder the creditor, and so plainly violates 
the first moral duty—honesty—that the least regard to 
fair dealing and integrity imposes it upon the court to 
pronounce it void. It must be so, if creditors are to 
have any security for their debts beyond the mere will 
of the debtor. Such a transaction is not to be looked on 
Vor. Il. 1 
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* only as a means by which the intent to defraud’may be 


inferred by a jury : it must be. ‘The act is altogether 
incompatible, and irreconcilable with a contrary intent. 
It is an act of fraud, in itself. Whether the deed was, 
in point-of fact, voluntary or not, was ae left to 
the jury. * 

‘Per CurtaM.—JUDGMENT AFFIRMED. 
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Sera SuMNER executor of James SuMNER 
2. 
James WHEDBEE. 


Counsel fees paid by an executor in a suit brought against him, in which 
he was successful, cannot be recovered in an action on a bond, con- 
ditioned to exonerate him from liability on account of his executor. 


ship. 
° y , 
Dest: on a bond, executed by one John Sutton, as 
principal, and the defendant as surety. The plaintiff, 
in his declaration, assigned a breach of the following 
condition : ‘+ that if the said John Sutton, &c. do release, 


exonerate: and discharge, in every way, manner and 
form, the said James Sumner, his heirs, executors and 


administrators, from the executorship to the will of 


Granbury Sutton, deceased, in as full and ample a man- 
ner as if he had never qualified thereto, then this obliga- 


‘tion to be void,’ otherwise, &c.” It appeared in prool, 


that after the execution of the bond, one of the legatees 
of Granbury Sution filed a bill in Equity against Seth 
Sumner, executor of James’ Sumner, for an account of 
the estate of Granbury Sution, which was finally decided 
in favor of the eo (1 Dev. Eq. Cases 338). It 
was admitted on'the trial, that the legal costs of the 
suit had been paid by the present defendant ; but it further — 
appeared that the plaintiffhad paid, in addition to the taxed 
fees, $215 to counsel, for services -rendered in that 
cause. Norwoop, Judge, charged the jury, that ifthe fees 
paid to the counsel were reasonable and customary, the 
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tacts in proof amounted to a breach of the condition. A Jvw= 1831, 
verdict was returned for the plaintiff, and the defen. ““™ 


SuMYER 


dant appealed. - 
The case was submitted, without argument, by Hogg, WHEDBEE, 
for the plaintiff, and Gaston, for the defendant. 


Haxx, Judge.—It does pot appear to me, that the 
suit brought by the legatee of Granbury Sutton against 
James Sumner’s executors, which was decided against 
the plaintiff, was any breach of the condition of the bond, 
on which the present suit is brought. The condition is, 
that *‘ the plaintiff’s testator should be released, exone- 
rated and discharged, in every manner and form, from 
the executorship of Granbury Sutton, deceased, in as 
full and ample a manner, as if he had never qualified Se Shine 
thereto.’” I should not think that a breach of that con- The pos oy of” 
dition would be committed, if a third person should bring = ome: 
a wrongful action against James: Sumner, as executor of cutor, which was 
Sutton, and have the suit decided against him ; but that aang OF . 
the comtlition was only intended to protect the executor, recovered: in an 
James, against any recoveries which might be made }0'0" 7 ch ® 
against him. It is wmecessary, however, to decide this stitute a breach, 
part of the case.’ The parties seem to have given it a penta 
more liberal construction ; because it appears, that the the executor. 
costs of the suit of the legatee against James Sumner’s 
executor, were paid by the defendant in the present suit. 
Afd how that happened does not appear; as that suit 
was dismissed at the plaintiff’s costs. Be that as it 
may, the present suitis brought for two hundred and fif- 
teen dollars, extra fees, paid to counsel by the defendant 
in the same suit. If, according to. the construction 
which the parties seem to have given to the condition of 
the bond, the condition extended to wrongful suits which 
might be brought against the executor, and also to costs 
which he might be bound to pay, it surely cannot extend 
to voluntary costs of his own creating. When the de- 
fendant in this suit paid the legal costs, he went as far, 
as by any fair construction of the condition of the bond, 
he was bound to go. 

Per CurIAM.—JUDGMENT REVERSED- 
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Joun Buancn, for the use of Tae Bank or Care Fran: 


Vv. 
ALEXANDER Extior et al. 


Bonds given by officers for the faithful discharge of their duty, which 
do not conform to the act requiring them, can only be enforced ac. 
cording to the rules of the common law ; and a'bond given by a 
sheriff, ‘in a penalty greater than that required by the act of 1777 
(Rev. c.118) is not within the provision of that act, authorizing.suc- 
cessive suits on sheriff’s bonds, and is extinguished by the first judg- 
ment thereon. 

The cases of The Governor v. Witherspoon (3 Hawks 42) Governor vy. 
Matlock (2 Hawks 366) and McRae v. Evans (ante? vol. 383) approved 
by Rurrix, Judge. 


Dusr, upon a penal bond, executed by the defendants, 
as sureties for one John McRae, sheriff of Cumberland, 
tried before his Honor Judge Norwoop, in that county, 
on the spring circuit of 1830. 

The only plea relied on by the defendants was that 
of a former recovery—anda verdict was taken for the 
a. subject to the opinion of the cours on the fol- 

lowing case: 

The bond was for £5,000, payable to “‘ his Excel- 
lency John Branch, Esquire, Governor, &c.” but not 
being taken according to the directions of the act of 1777, 
(Rev. ¢. 118) the writ was “to answer John Branch, 
Esquire,” and not in the name of his successor. A 

suit had been brought on the same bond in Cumberland 
County Court, a copy of the record of which was at- 


tached to the case. ‘The writ was “to answer John Branch, . 


Esquire, Governor, &c. to the useof Edward McKay,” 
and a verdict was returned for the plaintiff, but 
no formal judgment had been rendered. A suit had also 
been instituted on the same bond in Cumberland Superior 
Court, in the name of ‘‘ John Branch, Governor, &c. 
to the use of Cameron and Baker ;” in which the case 
stated, that judgment had been rendered for the plaintiff 
—the jury did not expressly find the amount of the pe- 
nalty, but only assessed the damages sustained by the 


.yelators. 
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Upon these facts, his Honor set the verdict aside, Jox® 1831. 


and directed a nonsuit to be entered,. and the relators 
appealed. 

Hogg, for the relators, contended, that distinct ac- 
tions might be brought-upon official bonds, for every de- 
fault which should occur, and this without the aid of the 
provision contained in the act of 1777; and urged that 
a contrary rule would lead to great absurdity and incon- 
venience. He cited State Bank v. Twitty (2 Hawks 1) 
Governor v. Matlock (do. $66) Governor v. Witherspoon, 
(3 do. 42). 


Badger, for the defendants, argued that the rule that 
a bond is extinguished by a judgment upon it, was well 
settled, and was not a rulé of practice which could be 
altered in the discretion of the court. 


Rurrin, Judge.—Repeated decisions of this court 
have established that such bonds, as that sued on here, 
not being taken in conformity to the act of 1777 (Rev.c. 
118) cannot be proceeded On in the manner prescribed 
by thatstatute. The State Bark v. Twitty, (2 Hawks 1) 
is a leading case ; and that has been followed by others. 
Those decisions relate émphatically to the remedies oni 
such bonds. It shall not be summary.: it shall not be 
by the successor: nor by an assignee. By consequence, 
successive actions (given by the act of 1777, on bonds 
taken according to-it) cannot be sustained. Were it 
res integra, the court would at this day be much dis- 
poséd, and probably. would hold, that since the bond 
imposes no duty on the officer which the law itself did 
not, and was voluntary entered into, it might be en- 
forced by the remedies of the statute, tho’ made for a 
larger sum than required by law. But the question is 
considered as closed ; and this the more especially, be- 
cause it does not affect rights, but only the method of 
proceeding. 

The remedy being at common law, or rather under 
the general law, and‘ not under the particular statute of 
1777, it is perfectly certain that the present action is 
barred, if judgment has been rendered on the bond in a 


weve 

Branca 
v. 

ELuior. 
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. 
Branca 
v. 
Euuror. 


In debt on a 
bond, the ver- 
dict need not 
state its amount. 


The rule adopt- 
ed in this court 
we ome offi- 

ial bonds, which 
do not conform 

* to the act re- 
quiring them dis- 
approved, but 
owed byRor- 

rin, Judge. 


But although a 
judgment upon 
such bonds is a 
bar to a second 
suit, if the bond 
is withinthe stat. 
8&9 Wm. 111, 
the relator may 
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former guit. For Mr. Branch alone can be taken notice 
of, as the plaintiff, without reference to those for whose 
use he sues. . 

It seems, this bond has, in point of fact, been sued on 
twice before : once in the County Court; and a tran- 
script of the record of that suit forms a part of this case ; 
and again, -in the Superior Court. 

Various objections are taken to the record from the 
County Court, io show that there. was no judgment in 
that proceeding. ‘It is unnesessary to consider them, 
because the case states, that ** a judgment was rendered 
in the Superior. Court on the same bond, at the suit of 
John Branch. to the use, &c- against these defendants,” 

The effect of that judgment there was an attempt to repel, 
upon the ground that the penalty of the bond was not ex- 
pressly found by'the jury; and so, there was no judg- 
ment therefor. The objection is- untenable. If non est 
Jfactum be not pleaded, the execution of the bond, as de- 
scribed in the declaration, is admitted ; apd so-the amount 
appears bn the record. ‘If it be pleaded, the verdict, 
that ihe: bond declared on: is. the.deed of the defendant, 
finds the amount. The penalty need not be otherwise 
found ; for it enters imto, and €an enter into no other 
issue. . : | 
The bar to the present action then is complete ; and 
the jadgment below must be affirmed. 

Inconveniencics may arise outof the doctrine hereto- 
tofore established, which may require the interposition 

of the legislature : such as the refusal of the obligee 
to put, or suffer the bond to be put im suit ; or a collu- 
sive verdict for the obligors. Those mcenveniences this 
court cannot correct. It is for the wisdom and. power 
of the General Assembly to do it, by extending the sta- 
tute remedies to such bonds, if thought right. ' Happily 
for the purposes of justice, the bar to this action is not 
destructive of the relator’s rights, and does not extend 
beyond the costs of this suit. For while the cases, before 
alluded to, determitie that the remedies cannot be under 


: the statute, they have also determined the bond itself to 


be good at common law. It is available, not only for 
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damages sustained by the obligee himself, by.a breach Jox® 1831. 

of duty within the condition, but also for similar dama- “aa “ 

ges sustained by any other person: in fine, the obli- . 

gee is ‘a trustee for persons injured. There can. then, ?**4¥° 

be no difficulty touching the remedy in this case. If the have a sei. fa. 

bon! be without the statute S ‘and 9 Wm. IIT, c. 11, exe- eect a pang 

cution may be taken out at the risk ef the party on the pot within that 

old judgment, and the defendants forced to seck relief, statute, ‘execu- 
é F fai ; thon may issue at 

as before that statute, in equity. Ifthe statute extends his risk, leaving 

to such. bonds, then a scire facias, suggesting other the defendant 

, to seek relief in 


breaches, may be sued out, and prosecuted, as in other equity. 


‘cases. For this general doctrine, I refer to the cases of the 


Governor vy Matlock (2 Hawks 3 6) Governor-v. Wither- 
spoon, (2 Hawks 42 ) and par ‘ticularly to the Guvermor vy. .- 
Evaus (anie 2 vol. $83).. 

Per Curtam.—J vpGMENT AFFIRMED. 


Joun Cox ef al. v. BenzamMin DELANO. 


An agreement between the owner of a vessel and the captain, that each 
party should pay certain expenses, and divide the freight, with a 
power to the captain to invest it on joint account, constitutes ac co- 
partnership. 


Assumpsir, tried before Norwoop, — at 
Chowan, on the last fall circuit. 

The only question necessary to present, was, , whether 
the following agreement made-the defendant a partner 
of Samuel Whelden : * Memorandum of an agreement 
‘* by and between Benjumin Delano, of, &c. and Samuel 


‘<¢ Whelden, of, &c. The said Delano agrees to let a 


‘¢ schooner to him belongiug, called, &c. of the burthen, 
** &c. to the said #helden, upon condition as follows : 
‘said Wheiden to pay all charges of victisaling and 
“ manning, together with all other charges which may 
“ arise on said schooner, as leng as lie shall have pos- 
‘¢ session of her, excepting such as are hereafter enume- 
‘+ pated, which are to be paid by the said Delano, viz. 





Qe 


Jone 1831. 
i ad 
Cox 
v. 

Ds.ano. 


One who re- 
ceives a portion 
of the profits, as 
his property, | isa 
partner; but it is 
otherwise if the 
amount of 
fits is refe to, 
only to ascertain 
the amount of a 
debt due him. 
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‘+ one half the expenses of port charges, one half the ex- 
‘* pense of lights used on board, and the wages of one 
“seaman. . The said Whelden is to return the schooner 
“< at the expiration of six months, in like good order as 
‘« delivered, excepting, &c. The said Whelden is hereby 
‘¢ empowered to invest the proceeds of freight in such 
‘¢ merchandize, as he may think for mutual. interest. 
‘¢ All profit, over and above the expenses above menti- 
‘* oned, to be equally divided.” 

The presiding judge, thinking that this agreement 
constituted a partnership between the defendant and 
Whelden, a verdict was returned for the plaintiffs, and 
the defendant appealed. 


Hogg, for the defendant, cited Diaon w. Cooper (3 Wil- 
son 40) Benjamin. Porteus (2 H. Bl. 590) Dry v. Bas- 
well (1 Camp. 327) Wilkinson. Frazier (4 Esp. 153. 
Reynolds v. Topham (15 Mass. 370). 


Gaston, for the plaintiffs, referred to Abbott on Ship. 
ping, c. 1. 


Henverson, Chief-Justice.x—He who shares in the 
profits, which are nothing but the net earnings, should 
also share in the losses, if there be any. The moral 
right of making gains is based upon this principle. The 
rulé is, easily laid down ; the difficulty-is in its applica- 
tion. Where a part of the profits themselves is the pro- 
perty of the party, he is then a partner. Where their 
amount merely - ascertains the amount of a debt 
or duty, but they themselves do not bélong to the party, 
ro- there it is not a partnership. Were there no special 
contract, but the case rested on the facts, part of the 
earnings would be the property of the defendant. ‘The 
vessel was his ; he bore part ofthe expense of navigating 
her. Whelden gave his services, and the residue of the 
expense. Independent of express agreement, the profits 
would go according to the value of that which produced 
them ; that is, according to the productive value of the 
stock. - In what particulars has the agreement of the 
parties varied the case? It has only fixed the ratio of 
division, by declaring that each party shall have one 
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‘half of the profits, that is, that Whelden, who was to act Juxx 1831. 


as master of. the vessel, was to pay over one half of the ““~ 


freight she carried, to the owner. ‘These expressions, 
altho’ in form somewhat like making ita debt, do not 
vary the case; for they arise from the fact, that the 
freight was in the first instance to be received by him 
who acted-as master. - In truth he was to receive and 
divide, and:even pay. 

But there is in this contract a clause, which I think 
puts the matter to rest, to-wit, *‘ the said Whelden is 
hereby empowered to invest the proceeds of freight in 
such merchandize, as he may think proper for mutual 
interest.” Ifa part of the freight was not the property 
of Delano, why was his consent necessary to invest it in 
merchandize ; or why should he direct abont it, if the 
whole was a mere contract of hiring, and the earnings 
referred to, merely to fix the price to be paid. It is 
nothing: more than this: Délano furnished the vessel, 
and was to pay part of the expense of navigating her. 
Whelden was to act as master, and pay ‘the balance of 
the expenses. Freight was to-be sought, and profits 
made with this combined stock. A loss has been in- 
curred. They who were. to reap the profits, must bear 


the loss. 
Per CurtaM.—JUDGMENT AFFIRMED. 


Jona THAN Hatnes, upon the relation of Taos. D.KEetxy, 
0 
Davip Daron, ex’r. of Isaac Dawron et al. 


In a warrant against an administrator, judgment was rendered that the 
plaintiff recover his debt and costs, and then an entry made that the 
defendant ‘‘ pleads retainer, fully administered, &c.” Jt was held, 
that the justice’ had power to try those pleas—that he had negatived 
them—that the judgment was absolute, and that the non-payment, 
thereof might be assigned as a breach of the administration bond. 


Dest, upon an administration bond, executed by the 
defendant’s testator, upon a grant to him of adminis- 
Vor. If. 12 


Harnzs 
v. 
DatrToxr. 


g2 


Haines 
” v. 








Dattox. 
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Juxx 1831. tration upon the estate of Jonathan Dalton. ‘The bond’ 
“~~ was in the usual form, and after oyer, the defendants 


pleaded nan infregerunt conventionem—and performance. 

_ On the last circuit, at Surry, the case was submitted 
to his Honor Judge Martin, upon the following facts, 
in the-form of a case agreed. 

The day the defendant’s testator took out administra- 
tion upon the effects of Jonathan Dalton, the relator 
Thomas D. Kelly sued out several ‘warrants against him, 
which were all brought either upon notes of the intestate, 
or upon former judgments rendered by justices of the 
peace against him. On the day after, the justice before 
whom the warrants were returned, gave judgment upon 
them, and entered up those judgments in the following 


“manner : “ The plaintiff, on a note proven by W. C. B. 


‘¢ obtains judgment for fifty dollars, and ates from, 
‘¢ &c. and costs. Before me.” * 

‘‘ The defendant pleads. retainer for his own debt, 
“ former judgments, fully administered, no assets to sa- 
“ tisfy the plaintiff’s demand.” | 
“J. W. Justice.” 

About twenty days after the date of these judgments, 
the defendant’s testator’ sold personal property of his 
intestate, to the amount of $10,000, which he disbursed 
in satisfaction of judgments subsequently rendered 
against him, and upon notes of his intestate. 

Upon these facts, his Honor entered up judgment for 
the relator, and the defendant appealed. . 

Nash, for the defendant, cited Mara v. Quin (6 T. R. 
1) Mary Shipley’s case (8 Rep. 134, a.) 2 Chitty 658 
Gregory v. Haughton (ante vol. 1, 443). 


No counsel appeared for the relator. 


HENDERSON; Chief-Justice, after stating the case as 
above, proceeded: The question submitted is, was the 


administrator guilty of a devastavit in paying the judg- . 


ments subsequently rendered against him?” We think 
that he was. 

If justices were bound to state the facts, which they 
find to be true or false, and on which they render their 
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judgments, very few of them could be, sustained. We Junx 1831. 
therefore take it for granted, that every thing is found “~~ 
by them which is necessary to support their judgments, — 
unless the contrary appear. The justice haying ren- Datos. 
dered judgment on these warrants, the legal presumption PR mm apm 
then is, that-he found. every fact necessary to support dered by a jus- 
him, and that he hegatived every plea which was a bar snow aa ae 
to the plaintiff. We therefore conclude, that he found cessary to sup. 
all the pleas in relation to the assets to be false, orenough Po" * 3 Phe 
of them. to be so, to warrant the judgments. For the unless the con 
practice of not enquiring into the truth of those pleas ap-. "? *PP&*™. 
pears to me to be very strange, notwithstanding it is 
said to have prevailed in New-York, and in some ‘parts 
of this state. Itis very strange, that a court should 
possess the power to hear and to decide on the matterof 2 
charge, and have no power also to hear and decide on ing — = 
the defence. The proposition to my mind borders on try the truth of 
the absurd; with mach deference I: speak it. IE must j¢” a Ae 
therefore conclude that in law, whatever may be the would bar anac- 
fact, the pleas were then passed on by the justice, jurisdiction me 
and found to be untrue; that it was fount! that the de- 
fendant’s testator had assets; and the judgment not 
having been paid, the condition. of the bond is. therefore 
broken. ! 

‘But take it in the most liberal manner, suppose that 
the pleas were not passed on, that by law it was beyond 
the power of the justice to pass on them, they mast be 
passed on by some tribunal, and the plaintiff must have 
the benefit of the fact, if the defendant had assets; and 
suppose farther there was no tribanal, appointed by law, 
to try that fact—and I presume the parties knew there 
was none, unless it was the justice of the peace—the 
plaintiff should have the right in the present action of 
showing it. In this point of view he is clearly entitled 
to charge the defendant now, unless it can be shown that 
the judgments are judgments quando ; and they bear no 
resemblance to such judgments. The facts are against 
such presumption ; for it cannot be readily supposed, 
that the plaintiff would exonerate the'$ 10,000, then, in 
hand, .and look out for the future assets, when he com- 
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menced his suit gn the very day on which administra- 
tion was granted ; and there was sold in twenty days 
$10,000 worth of assets. So take it either way, there 
is a breach of the bond. 


Per Cur1aAM.—JUDGMENT AFFIRMED: 
ee 


DEN ex dem. of James McK. Owzat et al. 
; : 


. - Jonn E. Burzer. 


if an action of ejectment be referred to arbitrators, an award, stating 
the cause to be pending between the lessor of the plaintiff and the 
tenant in possession, without noting the fictitious parties, is suffi- 
cient. 


EyectMEsT, and after not guilty pleaded, the cause 
was referred -to ‘arbitrators, who -made the following 
award : 

‘‘ We, the undersigned, to whom was referred the 
** several. matters of controversy, now pending in the 
‘* court of law and court of equity, for Burke, between 
‘¢ James McK. Oneal, &c. (the other lessors of the plain- 
‘* tiff) and John EZ. Butler, do award that John E. Butler 
‘¢ hold the tract of land, as set forth inthe declaration in e- 

«* jectment. And likewise, &c.” The award then disposed 
of a suit in equity between the same parties. - 

The lessors of the plaintiff excepted to this award : 

ist. Because it did not set forth the parties to the suit,. 
they being’ Den on the demise of James McK. Oneal and 
others x. John E. Butler. 

- 24. Because the award did not conform te the sub- 
mission, or the rule of. reference. 

$d. Because the award was void for eR 


His Honor Judge Martin, on the last circuit, set 
aside the award, and the defendant appealed. 


No counsel appeared for either party in this court. 


Henpexrson, Chief-Justice.—The first exception goes 
4o @ mere matter of form. We think it should be dis- 
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allowed, for we cannot but know; that, the lessor of John 
Den is the party complaining, and that John Den is a. 
fictitious person, used for the purpose of bringing the 


‘merits before the court ; we must also know that the te- 
nant in possession is the substantial defendant, and that 


Richard Fen is likewise a fictitious person, introduced gs 


' the defendant, for the same reasons that John Den is 


made plaintiff. We think the award is mae in the sait 
submitted. This disposes of the first and second excep- 
tions ; for they are substantially the same, presented in 
different forms. 

We cannot perceive any uncertainty in the award, to 
sustain the third exception. 

The judgment must be reversed, and judgment accord- 
ing to the award entered for the defendants. We should 


also confirm the award in the suit in equity between the 


same parties ; but the papers are not sent up, or not a 
sufficiency of them te enable us to form a decree. 


Per Curiam. —Jepemenr ACCORDING TO AWARD. 


« 
: re 


a) ee 


Peter Arrtyeron v. Gipron Bass et al. 


The defendant in aca. sa. bond, given under the act of 1822 ( Rev. c. 
1131) is bound to attend at every term until the cause is finally dis- 
posed of. * 


The defendant Bass was arrested upon a ca. sa. 
and gave bend under the act of 1822 (Taylor’s Rev. c. 
1131) for his appearance at the August term, 1829, of 
Nash County Court. At that term, the following entry 
was made in the cause > ‘‘ Continued, upon cause shown 
by the defendant.” At the ensuing term, upon a default 
by Bass, judgment was rendered against the defendant 
and his sureties, ‘‘ now as of the last term ;” from 
which the defendants appealed. 

On the last circuit, his Honor Judge Martin reversed 
the judgment of the County Court, and the plaintiff ap- 
pealed: 


95 
Juxx 1831. 
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Jos 1831. . Devereux, for the plaintiff. 


aw 
Satie Badger, contra. 


Cans. Harz, Judge.—The first notice we have of this case 


is at August term, 1829. At that term the case was 

" gontinued upon cause shown by the defendant Bass ; and 
the.court by the act of 1822 (Rev. c. 1131) had the power 
to continue it upon sufficient cause shown. Suppose for 
instance, that owing to some unavoidable accident, the 
defendant had it not in his power to prove, that he had 
given ten days notice to his creditors or their agents, or 
attorneys, of his intention to avail himself of the benefit 
of, the act: the court could not de otherwise than grant 
a continuance. At Nevember term,, judgment was given 
against the defendant ; and nothing illegal appears in 
that.. The reason why it was entered nune pro tunc, is 
not obvious. _ But certainly they.onght to have given 
judgment, because it does not appear that the defendant 
A judgment Bass then made his appearante,or caused it to be en- 


nunc pro tunc is 





not erroneous, tered. ‘The bond which h for his appearance was 
sn” it sppesr as obligatory on him to then, as at the preceding 


have been as of term when the continuance Was-granted at his instance. 
thepresentierm. (Mooring v. James, ante 2 vol. 254.) And as he 
did not enter his appearance at the subsequent term, 

Sagan against him was the legal consequence. 
- Pse CurtamM.—JupGMENT REVERSED. 


a Te 


. Josran Cowxtxs >. Tuomas J, Oaks, adm’r. 


in a proceeding on a garnishment, under the act of 1795 (Her. c. 389) 
it is unnecessary for the, plaintiff to reply to the answer of the gar- 
‘nishee on oath, where the gafnishment admits the possession of pro- 
perty received from the defendant, ‘but sets up a distinct title. 


The’ plaintiff sued out an attachment in the County 
Court against one Alexander Rea, and summoned as gar- 
nishee the defendant’s intestate; who stated in his affida- 

- vit, ‘that he had no effects in his hands belonging to 
Rea, but that he had received of Rea several ar 
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ticles of property, specifying them and their value, in Jv»®1831, 


discharge of a debt due fo himself. The plaintiff replied, 

and an issue was made up, which was found in favor of 
the plaintiff,. and the defendant appealed to the Superior 
Court, where a verdict was again returned for the plain- 
tiff, before his Honor Judge Swan, at Rowan, on the 
last circuit. After verdict, the defendant’s counisel 
moved to dismiss the proceeding, upon the ground that 
the plaintiff had filed no affidavit, denying the truth of 
the defendant’s answer, and also in arrest of judgment. 
Both motions were overruled, and the defendant appealed. 


The case was submitted without argument, by Gas- — 


ton, for the plaintiff, and Wash, for the defendant. 


Hatt, Judge.—The first objection in this case is, that 
the plaintiff filed no affidavit, denying the truth of the 
answer of the defendant’s intestate upon his garnisl:- 
ment. The act of 1795, (Rev. e. 389) -which governs 
this case, declares, that when the garnishee shall deny 
that he ‘or she owes toy or has: property in his or her 
hands belonging to the defendant, and the plaintiff in the 
attachment shail on oath suggest, that the garnishee 
owes to, or has invhis of her hands property belonging 
to the defendant, then, &c. The act,farther declares, 
that when the garnishee makes such a statement of facts, 
that the court before ‘whom such garnishment shall be 
made, cannot proceed to. give judgment thereon, then 
the court shall order an issue to bé made up. The plain- 
tiff’s oath seems to. be necessary, in order to induce the 
court to proceed further, when the garnishee either posi- 
tively denies that he owes the defendant any thing, or 
has in his hands any property belonging to him. The 
garnishment, in the present case, was not of that pre- 
cise kind. The garnishee states, that he owed the de- 
fendant nothing, but that he had property in his posses- 
sion which he received from the defendant, but which he 
received in discharge of a debt due to himself. So that 
the plaintiffs affidavit was not necessary to induce the 
court to go farther. The only question*was, who had a 
right to the property, the defendant or thé garnishee. It 
was such a statement of facts made by the garnishee. 


SF ad 
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that the court could not proceed tagive judgment with- 
out the intervention of .a jury ; and they. proceeded to 
impanne] one, as the act directs. “But suppose the plain- 

tiff’s aflidavit was necessary ; no objection for the want 
of it was made, when issue on the garnishment was joined. 


» And after the verdict in the Superior Court, for the first 


time, exception is taken to the proceedings, for want of 
that affidavit. I think there was nothing in it, either 
to induce the court to dismiss the proceedings or arrest 
the judgment. 

Per CurtaM.—JUDGMENT AFFIRMED. 


. 
a os 


OweEn Howes et al. v. Jonn H. Hau ef al. 


A mortgagor of a chattel, having the right of possession for a stipu- 
lated period, cannot, after the éxpiration of that period, dispute the 
title of the mortgagee, and the same rule applies to his vendee. 


Derinve, for a negro, tried on t he last circuit, at 
New-Hanover, before his Honor Judge Daniri. The 
plaintiff’s claimed title as follows : The slave in dispute 
had belonged to one James Saltar, who had died intes- 
tate; and administration upon his estate had been com- 
mitted te one Locke; David J. Melvin, who married a 
daughter of Saltar, had mortgaged the:whole of his in- 
terest in the estate of Saltar to the plaintiffs. The mort- 
gage deed contained a stipulation that Melvin should re- 
{ain possession for five years, which was the period li- 
mited in which the mortgage debt was to be repaid. This 
mortgage was duly proved and registered. ‘The defen- 
dants claimed under Melvin by a subsequent purchase, 
and proved that after the execution of the mortgage to 
the plaintiffs, by an order of the County Court 
of Bladen, where Salta? liv ed, a division of his 
slaves took place, when the slave in dispute was 
assigned to Melvin, and was delivered to him by Locke. 
This order was made without filing a petition, and there 
was no judgment of the court confirming the division. 
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After the expiration of the five years, : daring which, by Juss 1831 


the terms of the mortgage deed, the slave was to-remain 
in'Afelvin’s possession, he being thenip that of the de- 
fendant, the plaintifis made a. demand ofhim, and 
upon a refusal, instituted this suit. |For the defendants 
it was.contended, that at.the execution of the p 
Melvin and wife’ had only an equitable mterest in 

tate of Suliar, and consequently that the plaintifi ae 
quired no legal. title thereby, and that the division being 
irregular, did not vest a legal title either in the plain- 
tiffs or Melvin. But the presiding judge thinking, that 
as the slave was delivered to Melvin, as a part of his dis- 
tributive share in the estate of Saliar, Melvin thust 
be considered as holding him by the permission of the 
plaintiffs; and as he, after the expiration of the-time li- 
mited for the payment of the mortgage debt, could not 
dispute the title of the plaintiffs, s0 neither could the de- 


‘fendants. 
A verdict was returned for the plinti, and the de- 


fendants appealed. 
No counsel appeared for either party in this court. 


Henperson,, Chief-Justice.~—What would be. the ef- 
fect of a payment by the administrator to a distributee, 
after an assigament by the distributee, and natice thereof 
to the administrator, does not arise in this case. . For 
this action affirms the delivery of the slave in question 
to the distributee, and claims the benefit thereof. Nor 
need we cxamine the regularity of the proceedings of 
the County Court, in ordering a division of the intestate’s 
estate; for both the plaintiffs and defendant claim under it, 
In fact, the delivery of the slave by. the administrator, 
no matter whether the court had jurisdiction or not, or 
whether the petition and order for a division were regu- 
lar or irregular, passes the property. It is true, acase 
might arise, where a delivery was made in pursuance 
of an irregular or invalid order for a division, and under 
an impression that such order was compulsory on the 
administrator, which might afford grounds to set aside 
and annul the delivery, as being made under a mistake. 


- Vor. U1 1s. 
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Juxe 1851. But thatis not this case. For, reasons, we deem it i 
“~~ unnecessary to enter into the question, whether the court ‘ 
e had jurisdiction, or whether the proceedings were regu- 
Ham» —_ Jar; but found our opinion upon the effect of the delivery 
of the slave in question to Melvin, as his wife’s- portion, 
in whole or in part of her father’s estate. . The only re- 
maining question is, what was the effect of that delivery 
on thie then state of facts, with the subsequent demand 

of tlie slave, and the commencement of this suit. 
We are all of opinion with the presiding judge, that 
Melvin, the husband, received the slave in question, as 
mortgagor, for himself and lis. mortgagees, according 
to, their-respective rights ; and that he continued: to the 
time of his sale to hold him in that character ; and that 
the defendants coming in under: him, with notice of 
° the mortgage, either express or implied, (for the mort- 
. gage was duly registered, ) held the slave until the demand, 
in the same manner. We do not fully understand what 
is meant in the argument appearing in the .case, that a 
distributive share of anintestate’s estate is a mere equity; 
and that the defendants are purchasers for a valuable 
consideration. If by it is nicant,. that a court of equity, 
or a court proceeding by its forms, is resorted to, to en- 
force payment or delivery of a distributive share, the 
Courts of law Position is allmitted. . For it is true, that the forms of a 
affordnoremedy Court oflaw do not afford an adequate redress, because 
cece reetive the right to'distribution is of modern daté, and was in- 
beet hen troduced after those ‘forms were settled. But if it is 
right to distribu. Meant, thatit is not a right recognized by, and-as binding, 
_ tion was given. at Jaw, as it once Was, in conscience only, the position 
But the right is'denied, It is 4 right given by statute, its extent and 
being non given nature defined, and must therefore be known to, and rc- 

recognized in’ COBnized in courts of law, as a legal right. But if it is 

courts of law. amere equity binding in conscience, the defendants 
cannot protect themselves from its obligation in the hands 
of mortgagees. For altho’ they allege themselves to be 
purchasers for value, yet they do not allege that they 
_ had no notice of the mortgage. And if they did, it 
would be disproved by its registration, which is notice 
to the world. As to the right of the husband to sell or 
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mortgage his wife's distributive share for value, J pres Join 1081, 


snme that will not be denied. . 
2 ii9 Conran, _y dvisetier AYPIRMED. 


Waven & Istext v. Natnan CHarrin. 
A judgment entered up as follows < ‘* Former judgments and retainer 
admitted ;- judgment confessed for, &c. to be satisfied when the mo. 
ney is colleoted, or in notes before hand,” is a judgment quando, 


Dew, upon three judgments éntered up against the 
defendant, as the administrator of William ™. 
The writ demanded “ $ 282 10, which the defendant owes 
and detains, &c.” 


Upon nil debet pleaded,. a verdict was taken for the . 


plaintiff, for $125 75 principal, besides damages—sub- 
ject to the opinion: of the presiding judge upon the fol- 
lowing facts : 

The plaintiffs commenced actions upon three seve- 


ral bonds against the ‘defendant, as the adthinisra- 


tor of William W.. Chaffin, returnable to November ses- 
sion, 1822, of Surry County Court, to which the defen 
datit pleaded non est factum, paywent and a set-off; re- 
tainer, former judgments, debts of higher dignity, and 


filly admintstered.: At the next August sessions, the. 


folléwing entry was made.in the cause. em et 
the docket : “ Won-eat factum withdrawn, former 
ments atid retither admitted. Tudgatene oo Hot 
+: &e. to be satisfied When’ the money is collected, of th 
«< notes before hantt if the ‘plaintiffs Rate uta to. 
** pay all costs." 
The same éntry was made in the other causes, by & te- 
ference to that abave given, as to the pleas which were ad- 


' ‘Wavon ® 


Isprnu 
v. 
Cuarrre. 


mitted ; but theré was no entry or memorandum, as to — 


the time when the judgments were to be satisfied; apd 
no option givén the ‘plaintiffs wf, ee 
notes before they were due. © 


Afterwards, viz. at November sessions, 1826, three . 


writs of scire facias issued upon those judgments, in. 





inhi ahevED 


Gea « 
St: which} ‘ftdn, reciting he 
had become dormant, the” 
‘to appear, &c. and show Bause, 
“ the said judgment should not be revived, ‘anc 

« issue thereon.” To these writs, the d dant pleaded 
nul tiel record, and the sarhé’pleas to protect the assets, 
which he had entered to the original suit. In the County 
Court, the following entry was made, ‘ judgment re- 
vived according to scire facias ;” and upon-an appeal to 
the Superior Court, this judgment was affirmed. There 
was no evidence offered of assets in the hands of the de- 
fendants, liable to the plaintiffs’ action. 

His Honor Judge Manevm, at Surry, on the last fall 
Circuit, upon these fatts, set aside the verdict, and en- 
tered a nonsuit, and the plaintiff appealed. 

Gaston, for the plaintiff. 

‘The Stier niy-Cenerat attd Badger, for the defendant; 





\Meseemneen, Chief-Justice, after stating the case, as 
above, proceeded : On these judgments, declaring on 
them in the debet and detinet, the present action is brought, 
to charge the defendant personally, without any evidence 
of assets. And this depends on the question, whether 
Fie Se wat ten tat er ea The whole en- 

try must be taken together, and if so, it is impossible to 
make them absolute judgments, or to reconcile the ad- 
mission of former judgments and retainer, with an abso- 
_. lute judgment... J say nothing of the entry 4 to be paid 
. when the money is collected,” for that;entry is made in 
= the “first judgmeht only, and in the other two, the en- 
tiles in the first are referred to. But I lay it out of the 

case As I said before, the admission of the pleas ren- 

ders it impossible for them to be understood as absolute 
judgments. If they: were not so at first, the revival by 
sci. fa. did: not make.them so. The revival only autho- 


aigstion me rized execution om thém, as their terms originally im- 


against an ad- ported... It simply gave an execution. It is therefore 
abject hin 2. impossible, without evidence of assets afterwards com- 
‘sonally, unless. j ing to hand, more than sufficient. te satisfy the defend- 
ve —_ ant’s retainer, andiGe cher judgments referred te in the 
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ru-cunitams fos, 


 E -with sock! re mm, 1 
‘a ,» until the de- = 
cause, ‘either by sc?. 
by some other mode. 1 speak a 
Fyn Prather upon principle, as I Ys 
have not pa the;authorities. But most certainly ¢ 
it cannot. be, done, as said. above, without evidence to 
charge the defendant with additional assets; in other : 
words, with assets subject to these judgments. Asto In debt, the 
the objection taken by the defendant, there is nothing in Pa nOfsy r= 
it. The rule is not, that in debt the plaintiff mustfecoyem he demang aie 
the sum demanded, or not at all; but that the proofs must a 
agree with his allegations. The. plaintiff may pronres, allegations 
less. : -. 
Per Curtam.—JupGMENT AFFIRMED. 5 









Isuam A, Dumas v. RopERT Pownux. et al. adm’ra... , 


To let in secondary evidence, the best evidence of thé loss of the ore 
_ ginal document, that the natute of the cate admits of, Miaied'pre. 
duced. 


Dent, tried before his Honor Judge gg at 
Richmond, on the last circuit. . The plaiutiff declared 
upon a Jost bond, alleged to have been executed by the 
defendant’s intestate. A witness, one .Wask, testified 
that he once had a bond in his possession, as assignee, 
corresponding in date and amount, , with that, declared re 
on ; that he received, it-from the plaintiff as genuisie,-and 
believed it to have beon executed by the defendant’s in- 
testate, with whose handwriting he was acquainted ; 
that while the bond was.in his possession, he presented’ 
it to one of the defendants, as a claim which he held © 
against the estate of his intestate; that the defendant 
was also well acqdaingted with the handwriting of his 
intestate, and made no ebjection, but took 9 memoran-. —, 
dum of the amount ; that the witness afterwards, at the 
request of the plaintiff. returned the bond to him, and ‘ 













104 "oxen ARGUED stro: perenmesy IN THE 
Jowe 1834), also a mote exctuted. bg. and received in- 
——_ stead the plaintiff’s.own é for the amount ‘of both. 
- Another witness, who wail pnéspnt; testified that the 
. plaintiff, on receiving the bond, vin his’pocket, and 
‘ on their: leaving “Mask’s house ¥, took outa 


paper and tore it up. On the paft of thé plaintiff it was 
contended, that from thie testimény the jury might im- 
fer, that the bond was torn up. by mistake. But his 
Honor being of opinion, that there was not such proof of 
the loss of the bond, as entitled the plaintiff to put his 


' base te’ the j jury, directed a nonsuit to be entered, and 


the plaintiff appealed. 
« No counsel appeared for cither party. 


Haxt, Jadge.—it is a rule of evidence, that the best 
which the nature of the case will admit of, must be pro- 
duced. When that cannot be produced, and the non- 
production of it is accounted for,. the next best evidence 
in the party’s power is required. It is that rule of evi- 
‘dence,’ which required the production of the bond upon 
the trial. 

‘In order to dispense with the prodaction, of it, it was 


-incambent on the plaintiff to give all the evidenge rea- 


sonably in his power, to prove the loss of it. It appears 
to me, that he is chirgeable with two omissions ; if the 
first place, in not having gone: to the house ‘of Mask, 
where he'tore up the paper the day before, ‘as soor as he 
discovered the-loss of thé bond. He might perhaps have 
discovered some remnants of thé paper torn up. In the 
second plate, he might“have produced his own: note, 
taken up from Mask. It would then appear, that he had 
not torn up that paper, anil tend to a belief, that he had 


_ destroyed the lost ‘bony through mistake, instead’ of 


«, his own. - It does not new appear, but that he destroyed 
“Wis own note, when he took it from Mask. 


Prr Contan— Shaman AFFIRMED. 
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A bona fide vended s his tacit money to satisfy: an out: 
standing fiuudulent ait] takes a tleéd from both the mort 


gagor and mortgagee, is not affected by the: fraud. 


EJEcTMENT, tried ‘on the- last circuit, at.Rocking- 
ham, before Swain, Judge. Thé r of the plaintiff 
inst the defendant, 
Zachariah, obtained in 1825, and produced a sheriff’s 
deed for the premises in dispute, 

The defendant, Isaac, claimed under the tilendast} 


| Zachariah, as follows ; 1st. Under a mortgage made by 


the defendant, Zachariah te one Bostick, dated Septpm- 
ber 15th, 1823, tosecuré $ 500,. with a‘covenant for ‘ are- 


conveyance upon payment of the’ mortgage debt Within 
five years. 2d. By a deed of bargain and sale, dated, 


the 9th of October, 1824, by. Zachariah White and Bos- 
lick to himself, reciting the niortgage of the latter. Both 
these deeds were impeached as fraudulent ; but it'is un- 
necessary to state the testimony. The defendant, Isaac, 
Was in possession. 


The presiding judge charged the j jury; that if they be- ' 


lieved the deeds under which the defendant, Isaac, claim- 


ed, or either of theme, were fraudulent, the plaintiff was. 


entitled to a verdict. A verdict was returned for tee 
plaintiff, and the defendant gppealed, 

Ne counsel appeared for thedefendant. * 

Gaston, for the pisintif. : , 


HENDERSON, ChiefsJustice. Both the mortgage to . 


Bostick and the deed te the defendant Zsaac,.were so evi- . 


dently fraudulent upon the evidence, ang therefore ¥oid 
as to creditors, that we hear the proposition of the judge 
without any startling effect. » But if true, it appears to 
me it may produce the mostauinous consequences. Thé 
proposition of the judge in effect ig this: A. fraudulently: 
mortgages to B. C, without any notice. ar suspicion. 
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~ duweiQ3l. that the. ‘mortgage was fra’ ; May, without any 
~~“ = knowledge that there-was’a mortgage at all, purchases 
Was) ‘the estate from A, fairly aid bome fide,’ Gud within the 
Wiorr. time of redemption, as in this case. . He is then informed 
of the mortgage, but riot of its unfairness ; and at the re- 
quest of A, pays off the martgage debt, pays the balance 
of the purchaso money to A,.and A and B, the mortga- 
gor and mortgagee, jain in a deeg to him. ‘If this deed 
be affected witli fraud, it must be upon some’ technical 
reasoning, beside the merits of the case, which I. ¢an- 
not perceive. The only plausible ground is, that the 
estate pussed from the. frandulent mortgagee, and is 
therefere infected with the fraud, in the hands of a bona 
* . fide holder. ° If the premises were correct, I think that 
Per texnan. the conclusion does not’ follow. But I belieye, "pen 
sox, ChiefJus- the strict and technical principles. of conveyancing, the 
Ee eqn estate does not ‘pass from the mortgagee, bat from the 
gagor and mort- mortgagor ; as (‘ain inclined to believe, that upon pay- 
ccc perpet in ® ment of the mortgage money within the prescribed time, 
belie the state the estate. ceased in the mortgagee, and revested in the 
bande tory mortgagor. For where there is a seisin in ome person, 
lute, bar- to'theuse of another, (I say to the use of another—because 
snes in if a person is seised to his own use, a bare declaration 
gor. will not change that use,) the use may, ‘by. the terms.of 
’ the conveyance fixing the seisin, change or shift from 
one person to another } and the seisin, that is the estate, 
"will follow it.’ By the bargain and sale, the bargainor 
- is seised tothe ase of the bargainte, by virtue, it is said, 
of the consideration ; but to what extent, whether for 
years, for life; or in fee, depends upon the declaration 
of the bargainor, made in the deed ; all the use not dis- 
- posed of remains in. the -bargainor. For example, if a 
ee _ bargaifh and sale be made for Jife or years, the reversion 
Soa "af the ase remains in the bargaintry: The use for years 
Bh oo te ” or life is deciared to the-bargainee, and the statute car- 
a Se. Ties te it the possession. "When. therefore, the term for 
which 2 declaredexpires, the estate expires, 


: 4 by “upon an - selteyielt nat ipso facto without an 
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and joining with the mortgagor in a conveyance, do not Juxx 1831. 
J 8 mortgag yance, om 


amount to aaaiver of an entry, and a surrender of the wins 

estate, most certainly the entry of Isaac White under é 

Zachariah’s deed, was sufficient. Because if we resort W#*?- 

to the terms of the deed, the mortgage money being paid, where the 

and that within the limited period, the mortgagee’s es- mortgage debtis 

tate had expired. He had nothing but a possession, Pec I timed. 

which the entry of Isaac put an end to. And the latter ~ oy — 

having entered, is in according to his estate, and having eatnge ‘ 

a joint deed from the mortgagor and mortgagee, and the thereby divest- 
4 “ ge ed, and he has 

mortgage debt having been paid before the expiration of nothing but a 

the time: for repayment, his estate is from Zachariah Possession, | 

White, and not from Bostick; even if the estate had ed by the entry 

been in Bostick when the deed was made, for want of an aia wa a 

entry to defeat it, and therefore it was the deed of Bos- 

cick, and only the confirmation of Zachariah White, as 

to passing the estate. When by the entry of Isaac, un- 

der their joint deed, Bostick’s estate was put an end to, 

it then, for the same purpose, became the deed of Za- 

chariah, and the confirmation of Bostick. To come toa 

conclusion at once, even if Jsaac took the estate from 

Bostick under the deed. for want of an entry to defeat 

Bostick’s estate, as soou as he did enter under Zachariah, 

the mortgagee’s estate vanished, and he then held under fp that case, 

Zachariah. And I am much deceived, if Isaac could "pon an entry 


for his (Bostick’s) estate no longer existed. If I am oe teed 
right, Isuac claims no estate from Bostick, and there- sale becomes the 
fore that estate which he now holds, is not infected with —— 
the fraud of Bostick, if he was not a privy nor party firmation of the 
thereto ; that is, he is not affected merely by having a ™°"8*see- 
deed from Bostick ; for the interest derived from it, if 
any, has passed away and ceased. ; 
But however this may be, on strict principles of con- ant sremning 
veyancing, I think that whem we are expounding the gainstfraudulent 
contract in reference to the statutes against fraudulent the mortgageé is 
conveyances, we should look upon a mortgage as a bare considered the 
security for money, and that the mortgagee has an inte- riot as Red olin 
rest or estate for that purpose only ; or to speak more mortgagee but 
properly, an incumbrance to that amount; and that if _ a 
Von. Ih 34 
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mortgagor and mortgagee join in,a conveyance, when 
the mortgage money is paid within the time limited, it 
is the deed of the mortgagor, and the confirmation of the 
mortgage; at least, it becomes so, ‘immediately upon 
the entry of the grantee. If the mortgagee puchases the 
equity of redemption, most commonly he intends to ex- 
tinguish it, and hold the estdte under the morgagor. 
When the mortgagor pays off the mortgage debt, he in- 
tends most commonly to extinguish the mortgage, and 
hold under his old title. But their deeds may give either 


‘character to their acts. I think that in this case, the 


mortgage was put an end to, and that Isaac holds the 
estate from Zachariah ; and if that transaction was fair 
and bona fide, he is entitled to hold the land against Za- 


‘chariah’s creditors. I repeat, that both these transactions 


bear the most evident marks of fraud. Yet, for the 
reasons given, there must be a new trial. 


Per CuriaM.—JUBGMENT REVERSER. 
te OO 


Den ex dem. of Jacos Brinecar et ai. 
v. 
GaRLaND CHAFFIN. 


‘Neither party to a deed of bargain and sale is estopped to show, that 


one of the bargainors was a Jeme sole, although the deed recites that 
she was covert. 


EsecTMEnNT, ‘tried at the last circuit, at Rowan, be- 
fore his Honor Judge Swarn. 

The lessors of the plaintiff claimed as heirs atlaw of 
Mary Brinegar ; the defendant under a deed of bargain 
and sale from the same Mary Brinegar, which purported 
to have been executed by her under the name of Mary 
Jacks, jomtly with a second husband, Richard Jacks ; 
and the only question was as to the validity of this deed. 
No privy examination of the feme had been taken ; but 
the defendant offered to prove, that in fact no valid mar- 
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viage subsisted at its execution, between Bichard Jacks 
aud Mary Brinegar, as Jacks then had a wife living, to 
whom he had been married before his pretended marriage 
with Mary Brimegar. The lessors of the plaintiff ob- 
jected to this testimony, insisting that if the defendant 
claimed under a deed, which recited a marriage between 
Richard Jacks and Mary Brinegar, he was estopped to 
deny that marriage. His Honor admitted the evidence, 
and the existence, at the execution of.the deed, of the 
former marriage of Jacks, being clearly established, a 
verdict was returned for the defendant, and the plaintiff 
appealed. 

Winston, for the plaintiff, contended, 1st, That a mar- 
riage de facto drew after it all the legal consequences of 
a marriage de jure, and cited Morris v. Miller (4 Bur. 
2057) Birt v. Barlow (Doug. 170) illeyne v. Grey 
(2 Salk. 437) S.C. (Comberbach 131.) 2d. That the 
defendant was estopped to deny that Mary Jacks was 
a feme covert, and cited Worwood v. Stevenson (4nd.227) 
Co. Lit. s. 374, 230, 231, a. Com. Dig, Estoppel, A 2. 

Nash, contra, insisted that the defendant, by accept- 
ing the deed executed by Mary Brinegar, under the name 
of Mary Jacks, as the wife of Richard Jacks, was not 
estopped to show that she was a feme sole, and cited 
Moore v. Willis (2 Hawks 558) Co. Lit. 133, b. 3 Thomas 
Co, 431. 2 do. 415. Com. Dig. Estoppel, C. E. 3. James 
v. Landon (Cro. Elix. 37) Brereton v. Evans (do. 700) 
Duncombe .v. Wingfield (Hob 254.) 1 Thom. Co. 133. 
10 Vin. Ab, 455. — 


Henperson, Chief-Justice.—Recitals in a deed are 
estoppels when they are of the essence of the contract ; 
that is, where unless the facts recited exist; the contract 
it is presumed, would not havebeen made. As if A re- 
cites, that he is seized in fee of éertain lands, which he 
bargains and sells in fee. He is estopped to deny that 
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A party toa 
deed is - es- 
to y a 
a, 
the fact recited 
be the moving 
eause of the exe-* 
cution of the. 


he is seised in fee, for without such seisin, it is fair to deed 
presume that the contract would not ‘have been made. 
But if the recital be that he is seised in fee by purchase 
from C, here neither the bargainor nor bargainee is 
estopped from averring and proving, that he is seised by 





110 





Jonx 1831. 
ae 


Baixyrcar 


v. 
Cuarrix. 





CASES ARGUED AND DE'TERMINED IN THE 


purchase from D, unless it appear, that the seisin in fee 
by purchase from C was part of the contract, and with- 
out which it would not have been made.’ Forordinarily 
the seisin only is of the essence of the contract, and how 
and from whom derived are but circumstances. So of 
every other recital. And this distinction reconciles the 
many apparent contradictions in the books, some de- 
claring that recitals are estoppels, and others that they 
are not. In the case under consideration, that the feme 
was the wife of Jacks was not of the essence of the con- 
tract. It formed no part of it. It was a mere circum- 
stance of description, more unfavorable to the defendant, 
or rather the bargaince, than if she had been sole. For 
if sole, the deed was effectual by sealing and delivery. 
If she was covert, her private examination was necessary 
to make it her deed. In truth, her coverture was a fact, 
for which the bargainee neither gave nor received any 
thing. Nor did he on that account receive any thing 
by the deed, which he would not have received, if she 


‘had been sole. Neither did it form the basis, nor in any 


manner move or conduce to the contract. It is there- 
fore mere matter of evidence, and like all other evidence 
may be rebutted by contrary proof. The evidence there- 
fore, that Jacks had another wife living at the time of 
the marriage, disproving- the recital, was properly ad- 
mitted. 

But the case does not rest upon general reasoning. 
if A. S. by her deed, reciting that she is a feme covert, 
when in truth she is a feme sole, grants an annuity, 
it is a good grant, for that is but a void recital, although 
the grantee had not put it in his writ ; and it cannot be 
a conclusion to him, when he shows the deed. (Viner’s 
Ab. M. 8.8 pl. 11 Perkins s, 40.) So if a feme covert, 
reciting by her deed that she is a feme sole, grant an an- 
nuity, this a void grant, and she shall not be concluded 
by this recital. (Perkins 41, note.) 

The other position taken by the plaintiff’s counsel, 
that a husband de facto, embracing the case of Jacks, in 
the present instance, is entitled to all the rights of a 
husband de jure, and the wife subject to all the disabili- 
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ties of a feme covert, leads, I think, to consequences, which 
make the proposition felo de see It gives all the rights of a 
husband, both to the person and the property of any wo- 
man whom he may either deceive or persuade to have the 
marriage ceremony performed between them; and all at the 
same time, thereby investing him with marital rights over 
one hundred women. It cannot be so. The cases bear 
the counsel out only in this ; (which is reasonable ;) that 
in all but a few cases, perhaps only in cases of crim. con. 
and those which affect the husband in his conjugal rights, 
an actual legal marriage need not be proven. In those 
cases it will not do to infer a marriage from circum- 
stances, as long cohabitation, or the like. But in other 
cases, a marriage may be inferred from those circum- 
stances. In cases ofthe latter kind, “‘ never united in 
legal matrimony” is a bad plea; because it draws the 
question from the courts of common law to the ecclesi- 
astical courts, which require proof of an actual marriage, 
celebrated according to the forms of the church. 
Whereas, if left to be tried on the fact of marriage, it 
will then be tried upon such proofs as the party 
may offer, viz: either proof of an actual marriage, or 
proof of long cohabitation. It is not to be inferred from 
this distinction, that courts of common law will sanc- 
tion a’ marriage, by giving to the husband the marital 
rights, where it is shown that he is entirely incapable of 
contracting marriage, from any cause, as from having a 
wife living at the time ; altho’ the second marriage is 
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Where the hus- 
band sues for an 
injury to his ma- 
rital rights, he 
must prove the 
solemnization of 
the marriage. 


But in those, 
cases, in which 
me wngues accou- 
ple is not a pro- 
oy plea, it may 

e inferred from 
circumstances. 


attempted to be proven, by showing that the marriage | 


ceremony was actually performed ; or by showing a co- 
habitation and leaving it tobe inferred. Whatever may 
be the effects of such a marriage, whether actually proven 
or inferred from cohabitation and the like, as to the acts of 
the woman whom the man calls his wife, inregard to the 
rights of others, I am satisfied, it confers on him no 
rights, and imposes on her no disabilities. 

Per CurraM.—JUnGMEN'T AFFIRMED. 
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Joun Jones v. James Cooke. 


A count for money paid to B by A, at the request of, and to the use of 
C, is supported by proof of the sale of a bond by A to B, and that 
B credited C with the amount. 


Assumrsit, tried before his Honor Judge Danzet, 
at Franklin, on the last fall circuit. The plaintiff de- 
clared in two counts : 18t, on a special contract, and 2d, 
for money paid to the use of the defendant. Pleas—ge- 
neral issue, and the act of 1826 (pamphlet c. 10) requir- 
ing a special promise to answer the debt or default of an- 
other to be in writing, in order to charge the defendant 
therewith. On the trial, it appeared, that in May, 
1828, one James C. Jones, the father of the plaintiff, con- 
veyed all his property, in trust, to indemnify the de- 
fendant and others, who were his sureties to a large 
amount ; that in March, 1828, judgments were obtained 
against the said James C.Jenes, executions upon which 
were levied upon the negroes conveyed in the deed of 


trust ; that previously to the sale, the defendant told the 


plaintiff that he was apprehensive of some loss on account 
of his suretyship for James C. Jones, and that to protect 
himself, he intended to purchase the negroes levied upon, 
and re-sell them at a more favorable opportunity ; and 
not being able to raise money enough to purchase negroes 
to the amount of the executions, he promised the plain- 
tiff, that if he would advance money upon the execution, 
he should be reimbursed out of the negroes purchased at 


- the. sheriff’s sale ; that the plaintiff accordingly delivered 


to the sheriff a bond for $525 which the latter received 
as cash, and credited upon one of the executions, and 
the balance was satisfied by a sale of a part of the ne- 
groes, which were bid off by the defendant; that the 
defendant afterwards refused to comply with his contract, 


alleging that the money paid by the plaintiff was the 


property of his father, Jomes C. Junes. , 

His Honor charged the jury, that if the plaintiff paid 
the debt of James C. Jones, at the request of the defend- 
ant, he was not entitled to recover, unless the request 
was in writing. Butif he paid the money at the request 
and for the use of the defendant, then he was entitled to 
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a verdict on the last count in the declaration. The jury Jo*®1831. 
“ found all the issues in favor of the - plaintiff,” and a pp 
new trial being refused, the defendant appealed. v. 
Badger ant W. H. Haywood, for defendant. insisted ©°°** 
that there was no evidence to support the count for mo- 
ney paid. 
The Attorney-General and Seawell, contra. 


Harr, Judge.—Whether the sum of $525, belonged 
to Jumes C. Joues, or to the plaintiff, was properly left 
to the jury. It was also submitted to them, whether it 
was paid for the use and benefit of the defendant by the 
plaintiff. Ifit was, they were instructed that they should 
find a verdict for the plaintiff. They found so accordingly.’ 
Two objections are raised upon.the record; the first, to the 
charge of the judge: the second, that the verdict is general, 
and it cannot be ascertained, upon which of the two counts 
it was rendered. 
As to the first, it appeared in evidence, that the she- 
riff received from the plaintiff a bond as cash, and cre- 
dited one of the executions with the amount, agreeably 
to the bargain and undqrstanding the plaintiff had with 
the defendant. It is argued, that the count for money 
paid to the use of the deiendant, is not sustained by that 
evidence. It ‘appears to me otherwise. I think the 
transaction is susceptible of two views. The first is, 
that the sheriff voluntarily paid the money for the plain- 
tiff, by crediting the executions ; for which he had a 
claim upon the plaintiff. Or it may be taken, secondly, ' 
that he purchased the bond for cash, and having the cash 
in his hands, as belonging to the plaintiff, paid it over 
for the use of the defendant, as he was requested by the 
plaintiff to do, in discharge of the executions. Where the 
With respect to the second objection, nothing was Plaintiffdeclares 
said by the judge to the jury on the first count, on a a 
breach of special contract. Their attention was called the jury is di- 
, . rected by the 
‘to the second count, which was for money paid to the judge to one of 
use of the defendant. It may be fairly inferred, and the™ Fy B 
ought to be so taken, that the verdict was réndered on enh her ‘on 


that count. They were directed to enquire, whether the Ao org ponding 
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money was paid for the use and benefit of the defendant ; 
if it was, they should find a verdict for the plaintiff, I 
think the verdict was responsive to the charge, and that 
the rule for a new trial should be discharged. 


Per Cur1taM.—JUDGMENT AFFIRMED.. 
Oe @ Ot 


Tas Stare v. Hrram Carbanp. 


An indictment for perjury charging, that the defendant “being a wicked 
and evil person, and unlawfully and unjustly contriving, &c. deposed 
&c.”? and concluding that the defendant, “‘ of his wicked and corrupt 
mind, did commit wilful and corrupt perjury,” is defective even at 
common law, fer not alleging that the defendant wilfully and cor- 


ruplly swore stat 


The defendant was convicted, on the last circuit, at 
Buncombe, before Martin, J udge, upon an indictment 
for perjury. A motion for a new trial was made in the 
court below, but as that motion was not pressed in this 
court, it is unnecessary to state the case sent up with the 
record. 

The indictment, after stating the suit, in which 
the perjury was charged to have been committed—pro- 
ceeded as follows: ‘* And the jurors aforesaid, upon their 
‘¢ oath aforesaid, do further present, that the said Hiram 

** Carland, being a wicked and evil disposed person, and 
‘¢ unlawfully and unjustly contrivi ing and intending, con- 

‘* trary to truth and justice, to, &c.” [Setting out the 
several matters sworn with averments contradicting 
them] and concluded in these words: ‘And so the jurors 
‘* aforesaid, upon their oath aforesaid, do say, that the 
‘* said Hiram Carland, of his own most wicked and cor- 
‘¢ rupt mind and disposition, did commit wilful and cor- 


‘* pupt perjury, to, &c.” 
Hogg & Badger, for the defendant, moved in arrest of 


. judgment, because the indictment did not charge, that the 


defendant wilfully and corruptly swore falsely. 











*rwew 


ee Fer OS. OO 











COURT OF .NORTH-OAROLINA, 


115 


They argued this point at considerable length, and relied Joe 1831 


much upon the ¢ase of Rex v. Stephens (5 Barn. $ Cress. 
246.) 8. C. (11 B.C. L. 216). 
The Attorney. General, contra. 


Rurrin, J udge.— The counsel for the defen: ad- 
mitting the insufliciéncy of the objections, stated in the 
record, as having been taken on the trial im the: Superior 
Court, move here in atrest of judgment, upon the ground 
that the indictment does not charge that: the defendant 
swore wilfully and corrupily. . 

Under the statute, it isiclear the objectitin is a gua 
one. It seems to be equally so at common law. > In our 
search for precedents, not one has been found, except 
that in Cox’ case (Leuch 69) in which those epithets .are 
not both applied to ‘the act of swearing. They -énter 
into the definition of perjury at common: law. And 
whatever evil intent may be alleged in the indictment as 
moving the defendant to take the’ false oath, the: very 
taking of it must be stated'to have been done deliberately, 
and with a wicked ‘purpose, at that:moment existing. 


This has been expressed, by applying those terms wil- 
ful and corrupt te the act:of swearing. . Cox” case esta- 


blished, that one of them might, bé supplied by malici- 


ously. That hag been doubted, and never: followed ; 
though I suppose it would be in’a:case precisely in poirit. 
But in no instance ‘hath the omission.of both been al- 
lowed, though falsely and maliciously were used. And 
in a very late case, in the King’s Bench, in 1826 (Rex 
v. Stephens) this. very point. came direetly before the 
court; when the-indictment was. held bed on a motion 
in arrest of judgment.. This. is of the more authority, 
because the, statute. 28 George Il. +c, 11, prevides in 
that country for simplifying asets R for int 
as our own does here. ; 
PER CuruM, —JUDGMENT ABRESTROD. 


Vor. Ith <2) ( Spall 


wavy 
Strats 
v. 
CaRLanp. 
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THE STATE v. Wawa Hix. 


& retailer of spirituous liquors is not an ordinary deidipes within the 
act of 1801 (Rev; c. 581) to prevent excessive gaming, and is not 
indi¢table under that act for a unlawful games to be played 


at his house. 


‘The defendant was indicted under the act of 1807, 


(Rev. c.'681) to prevent excessive gaming, in the fol- 


lowing words ::*‘ The jurors, ‘&c. that William Hiay, on 
“ &c. being a keeper of a house of entertainment, un- 
“‘ lawfully did permit and suffer certain persons ta play 
‘sin Said house an unlawful game, &c. against the form 
‘(of the statute, &c.’? On the fall civeuit of 1830, at 
Montgomery, before Martin, Judge; the jury returned 
the following special verdict : ‘‘ that certain persons did 
play at-cards for money at the store-house of Willinm 
Hix ;and they further find, that the said Hia was a re- 
tailervof spirituous liquors, under a licence granted by 
the County! Court:; and they furthor find, ‘that the said 
Hiz furnished spirits to the-said persons,..while playing 
at cards > and.they further :find, that the said Hix did 
not furnisly any. ether accommodation to travellers or 
others, except spirits.”’ « At the following term, judg- 
ment was rendered by Pantens, Judge, for the State. 
atid the defendant appealed. 

No counsel appeared for the dichintant 

"The Attorney- “General, for tie State. * 


Han; JudgeThe nots’ of. Assembly niake a differ- 
ence between ordinary or: tavern kécpers, and retailers 


of spirituous liquors. ‘The'first are‘obliged by the act 


Of 1798 (Rev..¢. 501,) to enter into>bond with surcty 
to"provide in his ordinary good and wholesome diet, and 
lodging for travellers, and fodder, and corn for horses. 
The 7th section of the same act (not published in the 
last revisal) declares that every person, who intends to 
rétailspiriluous liquors, without @pplying to the court for 
a licence to keep an ordinary house of enterlainment, agree- 
ably to the directions of this act, ‘shall at the time of 
giving in his list of taxable propgty, ‘signify the same 
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io the j of the: petice, ‘whose duty, it shall be:to re- | Joxz 1831. 


port. the to the clerk. - (Zredéll’s ‘or Martin's Re- - 


visal.) , It-is obvious from this provision of the act; that 
the legislature considered that there was a ‘difference 
between'ordinary or ‘tavern ‘keepers, and retailers of 
spirituous liquors. “By the act-of' 1816 (Rev: c. 906) the 
County Court, when seven justices shall be on-the bench, 
are authorized to licencé persons of good conduct and 
moral character to retail spirityous liquors by the small 
measure, No bond: is required of them, ‘as is required 
from ordinary or tavern keepers. . By the act of 1801 
(Rev. c. 581) it is declared, that if any tavern keeper or: 
keeper of a house of ‘entertainment, shall’ suffer. any 
games to be played in hisor her dwelling house, wheréin 
he or she lives, or shall furnish such persons with drink 
he shall be fined, &c. ‘This act, in terms, extends to 
tavern keepers, or kéepers of houses of entertainment, 
but does not extend to retailers of spirituous. liquors. 
The law has made a difference : between them+ and as 
the latter act is a penal one, and only extends ‘to: one of’ 
them; altho’ the other comes within the meaning and 
mischief of it, we cannot by construction extend it, 80 ais: 
to wemedy the mischief, and include the others 9. 


Per Curtam.—Junéwert REVERSED: 


ao 


rraeQerer, Dirt os pense 


Vue State v. Benzsamin Concrys. 


Where a cause is removed from one Superior Court to ariother, the 
latter has the right to issue a writ of certiorari to the former, direct- 
ing @ more perfect transcript to be certified. ' 


"The deferidant was indicted for petit larceny, at Jones, 
on the sprihg'circuit of 1828. After not guilty pleaded, 
the cause was femoved,. upon the affidavit of the defend- 
ant, to Lénoir, and ‘was there tried on the fast fall cir- 
cuit, before his Honor Judge Donnext. 


On the trial, evidencé was offered’ by the defendant, th 


that the prosecutor was. actuated by malicious motives in was actuated by: 


Evidence that. 
€ prosecutor 
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Tuy preferring the progecution—but his ‘Honor, rejected. ithe 
Sw testimony, becanse it was irrelevant, ag the. prosecutor 
». Was)notoffered or examined, as @ witness natgpetad 

Cosu™s, the prosécution. 
In arguing to the jury, the defondant’s counsel insisted 


opens that if the evidence was not of weight sufficient to induce. 


tives in prefer 


ring ah indict- them to find a verdict against the most respectable man. 
aco = Bag — of their acquaintance, (and. the counsel designated a very 
w. ames respectable gentleman: known to: all the jury, and then 

in the court-house,) they would not, in law, be justified 


in finding a verdict upon, the pane tentimeny against the 


defendant.. 
Insumming able Honor iaformnd the jury,that the case 
supposed by the defendant’s counsel might mislead them. 
Wherethede. Ehatthe defendant not having introduced evidence of his. 
fendaptin an in- character, the true rule was, that if the evidence would 
larceny — not justify them in returning a verdict against a person 
no ae of of whom they had never before heard, and of whom they 
jury are toweigh knew nothing but what was. disclosed by the testimony. 
the Sestimony a8 then it would not justify a verdict against the defendant. 







nothin’ ae not follow, that if they thought the evidence 
= om: t, against a gentlemar. who. brought with him 
cloted “on the t of character they might attach to the very re- 
trial. 


spectable individual designate by the counsel, that it 
was insufficient against the defendant. 
The jury returned a verdict of guilty, and the defen- 
' dant obtained a. rule for a héw trial, because the judge 
rejected the testimony offered by the defendant, and be- 
cause of error in his instruction to the jury... The rule 
was discharged. Upon inspecting the transcript of the 
record of Jones Court, it was found aahotiews in the fol- 
lowing particulars : 
ist. It stated the Superior Court of Jones to have 
commenced on Wednesday the . day of March, 1828. 
2d..0, B. Coxe appeared upon the transcript to have 
been appointed foreman of the grand jury ; but his en- 
dorsement on the bill was signed 0. VW. B, Coxe. 
7° $d. The entry of the order of the removal to Lenoir 
hs was made in these words: ‘ Sent to Lenoir.” 


bee 
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4th. ‘Phe vertificate of the clerk of Jones Court stated 
it to be a cause’ in Which R. K. is prosecutor, and wpe 
jamin Collins, defendant. - 

For these causes, his Honor declined passing eesitesioe) 
but directed a writ of certiorari to issue to ‘the clerk of 
the Superior Court of Jones, ‘ ordering him to certify 
a more full and perfect transcript of ‘the record of the 
cause in his office.’ 


119 


fon oe 
Srat® 


v. 
Courins. 


The record certified to «this court, stated, that ‘‘ in , 


** obedience to the certiorari, issued ‘in pursuance of the 
‘* order of the preceding term, the clerk of the Saperior 
‘¢ Court of Law of Jones’ County returned: here into 
‘‘ court the following transcript.” This transcript cor- 
rected the defects above specified as existing in the one 
first certified—as-is stated by his Honor the Chief-Jus- 
tice, in pronouncing the judgment of this court. 

Upon the return of this writ, his Honor Judge 
SrRANGE passed sentence on the prisoner, who appealed. 

Neither the writ of certiorari, nor the return on it, 


wenpincenpeetaas eer a ae 


Gaston, for the defendant, moved in arrest of judg 


ment, for the defects in the record from Jones, sere 


stated, and insisted that the judge of the Superior 

of. Lenoir had no right to isswe a certiorari to the Supe- 

rior Court of Jones, they being courts of co-ordinate 

powers, and further, that the writ was not returned. 
The Mtorney-General, contra. . 


HENDERSON, Chief-Justice. —It i is objected first, that 


the Superior Court of Lenoir could not issue. a certiorari 
to the Superior Court of Jones, to certify to the former 
a record of the latter court ; because they, are courts of 
co-ordinate powers—that such writ, from its nature, can 
only issue from a superier to, an inferior court.. It is 
true, that this is the practical application of the power 
to issue the writ in most cases, because most commenly, 
the records. of an inferior court are requited in the su- 
perior court, for purposes pointed out by law; the lat- 
ter court having the power of examining and reviewing 
the proceedings of the inferior court, by way of appeal, 
or writ of error. But the power to issue the writ does 
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June 1831. not grow out of the superior grade of the voart .issu 
ying it; but is based on the’ prinéiple, that | suck 
Pa power. is necessary and proper ‘to carry into. execu- 
Cours. tion, the legitimate power and duties of the court. ‘The 
The right of court-of Lenoir being authorized to act-upon the recoris 


issuing writs of of Jones court, transmitted to it by that court, where no re- 
certiorari 1s not 


founded on the cord,or an imperfect oneis transmitted,the power of obtain- 


ere it ing therecord, grows outof the power aidduty toact upon 
from which it it, And 'we know of no way thore conveniént and pro- 


~ ues issuperior ner than a certiorari.” It cannot be by way of request, 
it is directed; for then the jurisdiction might be defeated by a refusal. 
an erg y ol It.must be by way of tmandate ; and: if legal, it is the 
all courts have mandate of the law, and must be obeyed. If the record 


= a 2 2. certified was in contradiction to the one on file, thie court 


cessary to the could ‘act on neither,’ for each had equal authority.. It’ 


powers: — could not be ascertained which was correct. ‘This point 
occurred. in the case of the State v. Curry. In that 


TBs ron ape case, by order of the court to which the cause had been 


acause,twocon- transferred for trial, the clerk of the court from: which 
eidictory coPics it was sent, attended with the record:itself, and the re- 


ofa record are 


certified, the cord transmitted was made conformable to it. This 


ee eel court, after great deliberation; argument ‘and’ examina- 
ciled by - se tion of) ents, affirmed: -the proceedings. If the 
eee ve ort, records are.not contradictory; but the one only more fill 


original record, 


by the court to than the ether, explaining) absurdities and contradic- 
which it is re- 


betes * tions, and filling -blanks, they may be proceeded on. 
Butwhercthe And in fact, they both form but one copy. Such we 
transcripts are alin ~ : yes 
not contradic. think is the cage in the present instance. 
<9 The first objection to’ the record is, that there is a 
and both may be blank in stating the time, ‘when Jones Superior Court 
= by the as held. It is stated to be ow Wednesday, the day 
of March, 1828. This blank is filled in (what may be 
called for distiction) the certified copy. Wesay nothing 
on the point, whether there was any thing it. 
The second is, that in stating the names of the grand 
jurors upon the record, 0. B. Cowes stated to be foreman. 
late “y~ And in his, the foreman’s indorsement he styles himself 
foreman of the 0. W.B. Coxe. This is amended on the certified record. 
oor ga Age In that it appears from the record of the appointment of 
his first name, the grand jurors, that Owen B. Coxe is appointed fore- 
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man; and the indictment is indorsed “a true bill—@. B. 
Coxe, foreman.” This Variance cannot in such case be 
material ; and the court by receiving and, ordering the 
indictment to be docketed, recognize him as the same 
person. Indeed I have been much at-a less to see the 
necessity of any indorsement.’, ‘The grand jury come 
into court, and make their veturn,: which the court re- 
cords, not from that memorandum made out of court, 
but they pronounce or are presumed to pronounce it in 
court. It is not the indérsement which is the record, 
but that which is recorded’as the jurors’ response. The 
indorsement is a mére’minute for making “the record. 
But I believe the law is understvod tobe otherwise. 
The objection, that the order! of removat is not cém- 
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Jone 1831. 
ad 
Srate 
v. 
CouLiins. 


where the re- 
cord of his ap- 
_—- states 
is mame at 
length, is not a 
material vari 
ance. 


plete, is removed by the certified copy. The clerk Sent ° 


at first a mere minute of an wey » Which I suppose he 
extended. © 

The next ‘objection is, thi thé certiorari was not re- 
turned. Itcertainly would have Béen more regular to do 
so; and it must have been‘returned, if it was to give the 
court jurisdiction. Butin this case it does not. The 
only purpose which it could answer, would be to. show, 
that the record filed was made out and'filed in obedience 
to the writ ; that it was not an offitious act, or the act 
ofa stranger. The records of Lenoir show, that a 
certiorari was awarded,”and the Certified copy shows, 
that it was made out.in obedience to that writ. I think 
that this is sufficient. I omitted noting’ the objection, 
that the record first sent states the case tobe one wherein 
Reddin Kent is prosecitor, and Benjamin Collins is de- 
fondant. 'Thisis a mere misnomer of the case, which t!:c 
clerk himself has given’ to it. He ‘states it at large 
showing what itis, to-wit, an indictment, which of course 
is at the instance of the state, and Benjamin Collins dé- 
fendant. But be it as it may, it is amended by the cer- 


tified copy. 
The grounds fora new trial I suppose were abandoned. 
They were not urged. But if they were, they would 


not have availed, fép the reasons given by the presiding 
judge. Pex CvgiiM.—dUSGMENT AFFIRMED. 


Writs, which 
give jurisdiction 
ito a court, must 
be returned; and 
both the writ 
and the return 
must appear 
upon the record; 
but this is unne- 
cessary, where 
the writ was is- 
sued in the pro- 
gress of a cause, 
and is merely 
auxiliary to its 
determination. 
A writ of cerfi- 
erari, to certify 
a more perfect 
record, is of this 
latter deserip- 
tion. 
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Tue, Strate v. Bryant Britt. 


In the’act of 1801 (Rey. ¢. 572) to prescribe the punishment for forgery, 
the words “ shall show forth in evidence any forged deed,” &c. arc 
confined to the exhibition of it as evidence upon a judicial proceed- 
ing, and are not equivalent to the words “utter and publish” in 


the statutes against countepfeiting. 


This was an indictment for heieeis, tried before his 
Honor Judge Danze1,,at Robeson, on the last. circuit. 

The first. count charged the defendant with having 
forged an erder for the delivery of goods, with intent to 
defraud, John, H. Powell, 

The second. count charged him with the forgery of an 
order for the payment of money, with a similar intent... 

The third with having in his possession a forged order 
for the delivery of goods, and with “uttering and_pub- 
lishing it as-true,” also with the intent of defrauding 
Powell. , The fourth count was exactly similar to the last 
except that the order was charged to be for the i paver 


of money. . 


The ‘ BY. (WAaS,. tat the defendant, hay- 
ing in aaa fap order directed to John 
m ime eo Worrartng be signed by one Jacob 

Aig was requested to let him, the de- 


. fe. the amount of six doltars,” presented. it 
ell, and veceived the amount, ¢ither in money, ov 


’ in goods.. That the defendant, upon. being charged with 
da the forgery, said he intended to have taken up the order 
*” before it was discovered. , 


Upon. the defence it was. seid that there was ang- 
ther Jucob Britt in the, neighborhood, besides the one 
whose name was alleged; to have been forged, but he was 
ouly sixteen yearg, of, age. .No evidence was offered, 
that the order was, in the. handwriting of the defendant, 
or that of Jacob Britt Junior. On the trial many excep- 
tions were taken for the defend Ag only one neces- 
sary to state, is the following, wiz :) the third and 
fourth counts of the indictment: that the defen- 
dant did “utter and publish, ag true” 9 forged order, 


§ 
2 
§ 
§ 
« 
i 
{ 
€ 
r 
t 
1 
f 
t 














, 
SUPREME couRT OF NORTII-CAROL IBA, 123 


which was not an offence within the statute; asthe Joxn 1831. 
words of thie act of 1801, “< to prescribe the punishment Sa 


of forgery,” ( Renjstn 572), Weres,,‘S shall, show fort in 
evidence,” and the words “shall utter and speliah’, were Barr: 
entirely omitted, i in ite 4) ae 

Upon, this point, his Honor ingteueted the jury, that © 
the words ‘* utter and publish,” used in the indictment, 
were equivalent to the words * show forth i in evidence,” 
used in the statute, and that the indictment described the 
offence sufticiently, without using} the very. words of the ' 
statute. -His:Honor further informed the jury, that the 
forgery of an order for thé delivery of goods, was within 
the act of 4801, ‘and that it made no difference whether 
the order was for the paymecatio§ mastey or. the delivery 
of goods. 

‘he defendant was inoneiltid cotati finst and second 
counts of the indictment, and convicted on, the thitd and 
fourth, and judgment eee the verdict, he 
appealed. . io ea Ue Be ihe 

Badger, oi enihone sllhand , that by the 15th 
seetion of the statute 5th Blizs it mae chy 
act, nor any pain, forfeiture oe thing there | 
shall extend to aty ame ago la or that 
shall, for his client, plead, show , i 
dence, any false and forged dnd) bre Stand god 
being not party or privy. to the forging ofthe same.” 
That the: 18th section'of the same act wade provilio in 
favor of any person, who “ may plead or show forth in 
evidence Any decd, &c. exemplified under the great seal, 
hot. knowing,”'&c. He argued from these provisos, that 
the words * show forth jn evidence,” meant exhibiting 
in a jadicial proceeding ;°an@ farther; that the Wordsin - 
that statate being;*«* shall pronounce, publish, or show 
forth in evidence,” andthat the words proriounce and pub- 
tish being omitted in the act of 1801, the: orhlenion —_ 














be taken to:have been by design. 

"The Altorney-Generat, for the etn contended, 
ist, that the words> cutter ‘and Publish,’ were equiva- 
Teut to the w 


‘show forth i in toa a and cited 
Vos IM he» 16 r 
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tne the ‘act of 1801 (Rev. & 672) and strohbold Crim: Plead. 
pe edi Mile as 2» anew 
® 2d.’ iia cit ‘wen petits comic 
Barer ahd’ cited 2 Rudiell 1456.2 East 'P.'C."e. 1987. 
The forging Sd. He was about toccite an authority to prove, that 
of an, ter for the Torgtty “ot anh Order for the Uelivery ot goods, was 
is within Withth the act of 1801—bat the court observed, that on 
set the ‘pot, there” godilabe nowitoube 


Rurers, Judge.—There seenis to be no: reason to 
doubt the carrectness. ef any of the opinions pronounced 
in‘the Superior Court, except that which relates to the 
force of the words “ utter and publish,” in the third and 
fourth counts.» They held to be synonymous with 
‘« show forth in evidence.” ” The former phraseology is 
that of the statutes "relating: to counterfeit money ; the 
latter, of the acts for punishing forgery of private instru- 
ments, Phe ‘different subjects may, of themselves, ac- 
Agger Was Gerente apie tert eed and seem to 







(of which 
) ‘any ‘such 
the same to 
pt being atlerney, lawyer or counsellor, ° 
i rept nplead, show forth or give in evi- 
dewae. such fatse or forged, deed, $o. to the forging whereof 
he was Rot party or privy;)and sball be theréof con- 
victtle Mea ‘This: plainly.restrains the meaning of 
49 ‘ ghowing forth or giving in eyidence,” to a giving of 
the deed. in evidence. in a epurt of justice ; and is alto- 
gether a different thing, from the mere exhibition of it 
im pais, The. words: pednounce and publish” in the 
English act-are not foundinours. Weareconsequently 
constrained to construe.the words in oar own act, as the 










same words are used in, that of th. And the o- 
of the other terms must , ¢ ¢ to have been in- 

tentional w the legislature ; nd the: more especially, as 

thé acts against counterfeiting a Fhave “utter and pu 


lish” in them, and omit “ show forth in evidentel” * 
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Avnéw’trial must therefore be: granted, altho’ the case Juwt 1838 
seems fully to justify a conviction, upon the tye first , Anand 
counts, for the forgery itself, af, testimony enti- «'y, 
tled to credit enough to authorigethe verdict givehupoh Barrr. 
the other counts. That the opdé® was néfin the hand- 
writing of the defendgnt did qpt rebut the legal presump- 
tion of his guilt, Being in, possession ofthe F 
arder, drawn in his 6wn ‘favor, were facts onstituting on ie 
complete preof, that either by himself or by false con- order in 
spiracy with others, he forged or assented to the forgery Se 
of the instrument—that he ‘either did the act or caused to have forged 
it to be done—until he showed the actual perpetrater, hae tau 
and that he himself was not privy. It is very differtnt til the contrary 
from having a counterfeit bank note. That is an ifstra- appear. 
ment current in its nature and use, and may well come 
innocently to one’s hands. But it is next to impossible, 
that the defendant could get possession of such an instrt- 
ment as this, purporting to be for his own hgnefit, oe ' 
out having fabricated, qpmided in the fabricagioh pf jt, 

If the instrument be a »shewho holds jt under ad 
such circumstances is taken ® be a4 forger, pallies he. 
shows the contrary. .~ 

But for the ea, the verdict must 

he set aside, cca the éase go ® another jury. : 


‘Prr Cori aa. —Itpewent REVERSED. 
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